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ADVERTISEMENT*. 

This Report o^ a Trial for Murder, which, from the peculiari- 
ty of the motives for, and the extraordinary circumstances con^* 
nected with, and under which, the crime was perpetrated; — ^h^s 
excited the greatest sensation in the minds of the Public, and^ 
for atrocity and singularity, stands unparalleled in the annals 
of any country ; has been prepared in a way which enables 
the Publishers to affirm, that th6 utm6si reliance may be placed 
on its Completeness and Accuracy. The Opinions of the learned ^ 

Judges who presided, and the Speeches delivered by the emi- ^ 

nent Counsel for the Crown and the pannels, have been BV 

THEM MOST OBLIGINGLY AND CAREFULLY REVISED; and the 

whole of the Evidence is given verbatim, bo£h Question and 
Answer. To this edition, Portraits of the criminals Burke 
and M'Dougal, and of Hare their guilty associate, are pr&^ 
fixed, — taken in Court during the Trial by an Eminent Artist. 
and acknowledged to be correct and sbihing Likenesses. The 
View of the Interior of Burke's House, as it appeared on the day 
after the trial, is given from a sketch made with the greatest care^ 
and the Plan of the Houses in Wester Portsburgh, and placeir 
adjacent, including the premises occupied by Burke and Hare^ 
has been reduced from that drawn by Mr James Braid wood, 
builder, and produced in Court. The fac-simile of Burke's 
handwriting, is correctly traced, from hb signatwe to his first 
declaration, dated 3d November 1828. 

EniNBURcm, 
IS/A January 1829. 



ERRATA IN THE FIRST, HP.ITl ON. 

Pig* tW, fiD« S of prefttc^fir her, read the. 

— 10^ line 18, a/}«r hesitate, add about. 

—• 45, — 5S,for Lord Advocate, read Lord pitmilly. 

— 48, — ll»ybr the ttontb of Novenber laM, read l^t iMrriBt 

— 48, 7— S8| o/^er came, add a poini of interrogation. 

— 51, — 30, after name, a^f^^, and she said it was Docherty. 

— 61, — • 1, ^r Toiqe, fvad noi^. 

— 64, — 7, the answer to the guestiorit * Was the outer door shut ? ikould be, 

1 was not so far fot'ward as to tee that ; it appeared to me that 
• it was on that door the woman struck. It was on the door of 

the passage, not the door of the room« 
— ^ 64, — fi8, afte9 *oiee, add', at the wofhen. 
** 64, «— ZZ^far were, read was. 
-^ 67, — 20^ for ine, read him. 
-» 68, —-15, for men, read women. 

— 75, — S2, J or a nod, rfaef an osth. 

— 79, — 41, after death, add the answer^ No, she <aid nothing. 
—^ 89, — 36, delete morning. 

^- 85, — IS, for man, read men. 

^- 87, — 18, add thefolioumg qveMtion and minMr^— Was the body ihown to the 

prisoners? Yes. 

— 87, — 18, for petticoat, read bng or pillow case. 

— 93, ^ 90, for and his aunt lying behind tbem, read who was lying behind 

them, next his aunt 

— 94, — . 30, for it, read the body. 
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PREFACE. 



^HE foUqwing trial is a dreadful proof of the deep depravity of 
buman nature, and no criminal case, as far as we Imow, can make 
any parallel to it — it stands alone in the annals of murder— 
even the legends of Sawny Beane, and of Maugraby, the eastern 
magician, fade before its complicated atrocity. 

To the poorer classes in ££nburgh, and elsewhere, it may 
afford a very useful lessoa ; for it is reported that the victims 
who fell a sacrifice to Burke and his accomplices, were enticed 
Id their tragical end by the present bf spirituous liquors, which 
rewlered them passive in the dutches of their butchers. It is top 
certain^ that die use of whiskyi in this town at least, is prevaknt 
beyond exsmple^^'-imd that the older parts of the city, even in 
tnid^y, exhibit scenes that rivid Hogarth'^s Gin Lane, or the 
beastly orgies of the ancient Scandinaviaa sarages. If opiates 
also were idtunistered, as i« generally believed, stiU people are 
to consider, that a proper quantity of pure wbbky will do quite 
as wdi ; and that this aqua tt^ana, however it be strengthened 
or diluted, will eventually work to the very worst of all hellish 
purposes. 

In this affair there has been a clamour raised against medical 
men, we hope on no just foundation, as subjects must be had to 
kctnre upon, or die mostuiefiil of sciences must die; and, nnfortv- 
nately, human prejudicea as to sepulture are so strong, that grealt 
difficttltiea occur in procuring bodiea for dissection. For this there 
would be an easy remedy ^did not human pride and self-conceit inter- 
pose an almost insuperable barrier. If people would cancel the silly 
codicils in their wills, as to rings and locks of hair, and ten thou- 
sand baubles, frequently left to those who thought the testator a 
bauble, or cordiaBj hiited him ; if they could forget gorgeous 
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monuments, to be reared over every worthless dust,* and lauda- 
tory epitaphs, that are frequently, if rightly taken, the most bit- 
ter of all satires — and bequeath their bodies to the public for 
dissection, they might have the merit of being for once useful to 
4heir fellow creatures, and of turning to advantage a miserable 
carcase, their own eternal study, and frequently their torment ; 
for the ease of which their families perhaps have been made 
wretched, and their servants slaves — for which the elements have 
been ransacked, to pamper a gorged and queasy stomach, and 
numberless other vices fostered, the darlings of idleness and of 
wealth. To the mote refined of the female sex, however, this 
should be unpalatable doctrine-— for a woman must have little 
modesty, who can bear the idea of such an exposure, even after 
her decease — 

**^ Say, would tby heart no deathlike torture feel. 

To see my limbs the felon*8 gripe obey ; 
To see them gash'd beneath the daring steel. 

To crowds a spectre, and to dogs a prey?** — Shemtone^ 

But the poor-house, and the gallows, from whence all who 
suffer should be dissected, may make up for this deficiency. 

Of the criminal who is shortly to suffer the last doom of the 
law, little, save his late atrocities, is known with certainty. 
Burke is a native of Ireland ; and the woman (Helen M^Dougal) 
who goes under the name of his wife, was bom, unfortunate^ tot 
the credit of this country, in Scotland. It is said that no mar- 
riage ever took place between them, and that she eloped fit)m her 
last husband to follow the fortunes of Burke, who had relations in 
this town— 

'* To Pharos with her wandering love she fled. 

To show one monster more than Afric bred.'*— ^Juvena/. 

They both subsisted for some time partly by trafficking ia 
pedlary ware, partly by carrying on a petty trade of various 



* *' Such are those thick and gloomy shadows damp, 
Oft seen in chamel vaults and sepulchres. 
Lingering and sitting by a new-made grave, 
As loath to leave the body that it lov*d. 
And link*d itself by carnal sensuality 
To a degenerate and degraded state."— Ift/lon. 
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dMcriptions — when, all of a sudden, Mrs. Burke appeared 
better clothed than ordinafy, and her husband to hav^ money 
at command. This was about a twdremonth ag9, when the 
system of murder^ or at least, of rifling the churchyards, had 
commenced. In a short time, the couple hired an obscure house 
in the West.Port of Edinburgh, well calculated, from its situa- 
tion, for their bloody traffick. In this place, he ostensibly continu- 
ed a titide of shoemaking or cobbUng; and here, occasionally, took 
place meetings of the most yicioub of both sexes: dancing, and mid- 
night brftwls, — and screams were so frequently heard, during the 
silence of night, issuing from the apartments of Burke, that the 
neighbours at last paid little attention to the nuisance, and were 
with reluctance roused frcMn their beds by the cries cif the old 
woman, whose death has brought the murderer to justice. 

The first victim mentioned in the indictment, Mary Paterson 
or Mitchell, was a person of disorderly life, and is said to have been 
well known to Burke before he murdered her. She was of low 
stature, and not calculated to make much resistance, even had 
the opiates been withheld. She was cut short in her sinful 
career, and hurried (O, dreadful thought — how much unprepsCred!) 
before the judgment-seat of her offended Maker, at the early age 
of twenty-one. 

The next victim was happier, as he could have no sins to 
answer for. He was a well-known figure in Edinburgh, particu- 
larly in the old town, — ^we mean James Wilson, commonly called 
Daft Jamie* This innocent creature had been insane from his 
infancy, but was perfectly harmless, as his malady partook more of 
idiotism than of madness. He possessed features not impleasing, 
and a tunefrd voice in singing, which made him many friends — 
thus nature sometimes seems inclined to compensate for her utmost 
cruelties — and though he never would wear shoes, stockings, or 
a hat, he was very particular as to his linen, which he changed 
thrice a week. The Burkes, and their infamous accomplices, 
it is said, decoyed him into their accursed shambles by the offer 
of snufi^, to which, like the generality of these unfortunate beings, 
he was greatly attached ;* but when there, they could not pre- 

* The snuff.liox mentioned in the indictment wm hit property. 
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T«ii vfon Unif eitlMr by entreily or menaces^ to Iftste di^ dra^ 
ged liquor/ and his atniggles had nearly oyerpowered Iben, ai 
be waa a ^ut lad, only eighteen. Hia face, so familiar ta 
every eye, vai atudiausly disfigured before be was c^ered to tba 
auigeons. 

The scene of his muidier seems mnch unadapted to eosee alment. 
After descending a &v steps into a yery* narrow dose, the rooms 
which Hare occupied on the ground floor, are so near the abode 
4>f many, that it was next to impossible that his cries and stmgglea 
Bho^ld not h&ve been heard. But amid such eternal 4rankenntiss 
and liot, ^ery noise is unheeded. The day after the trials these 
dens ai^>eared tbtaUy deserted of fumitare,-— a truss of old Straw 
abne remained in one comer ; and the broken windows testified 
either the disorders of the late inhabitants, or a more recent 
popular feeling. 

fiurke^s house, which is in a land hard by, appears to have been 
purposely chosen fi)r the safe perpetration of erime. After de- 
scending a common stair, and turning to the right, a passage 
eondttcts to the door, from which a dark trance leads to tbe room 
wheice the old woman was murdered. This room is so «mall, that 
the women who pretended to feel some alarm while Burke was 
stifling his prey, must haVe stept over them to escape. The day 
after the trial, every thing seemed in the same position as whai 
the culprits were first arrested. A crazy chair stood by the fire 
place, near two broken wooden stools — old shoes, and implements 
for shoe-making lay scattered on the floor«-a pot full of boiled 
potatflies, and broken glass, with old rags and straw, were near a 
cupboard, on which were some plates and spoons — the bed, if 
auch it may he called, exhibited a disgusting spectacle ; it is a 

* It baft been stated in one of the newspapers, that they at kui induced him to 
takev little whisky, and apon after found no difficulty in prevailing upon him W 
take a. <iuantity sufficient to produce intoxication. In this condition he lay down 
on the floor, and soon fell asleep ; when Burke, who had been anxiously watching 
fbr this opportunity, pounced upon him, and attempted to suffocate him. Jamie, 
seusfed by this sudden attack, sprang up, and a desperate struggle eqsued. Fighu 
ing with the unHed frenzy of madness and despair, he had nearly overpowere4 
Burk% T^ho then called on* Hare to assist him. Hare immediately rushed to hia 
aid, and by tripping up his heels, they, with the utmost difficnlty, succeeded in 
depriving him of existence by stifling him. Both Barke and Hare, it ia said, 
bear the marki of his des|»erate reii8taooQ.-i.PuBLi89saa* J^OTC. 
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ccMurte wooden ftame, whhont posts oft curtains, and was filled 
with old straw and rags, among which a man's shirt, stained with 
blood in front, and something like s child's shift, also bloody, 
wore plainly discernible. At the foot of the bed, between it and 
the wall, was the heap of straw under which the woman's body, 
was concealed. The bed atood so near the wall, that the corpse 
muat have been doubled up, to be hidden after the murder. 

At the foot of the common stair is a door opening into a large 
yard> ot piece of waste ground, across which the bodies from the 
alaiigbter^house are said to have been conveyed to a cellar adja- 
cent. I^ei thwe who possess such cellars^ be cautious infuturs 
ia what use they are appropriated. 

Constantino Burke's Room in the Canongate, where Mary 
Paterson or Mitchell was stifled, is also of a most miserable descrip- 
tion. Ascending a narrow wooden trap-stair, and going along a pas- 
sage, you find a door, only fastened by a latch, opening into an 
apartment, in which were a truckle bed, and another with tattered 
patchi^work curtains ; the walls adorned with many tawdry prints, 
carefully nailed on. Here, according to information, the first 
mui^der was perpetrated ; but from the longxesidence of the bro« 
thers in Edinburgh, and from common report, this point for the 
preaeut ranains exceedingly doubtful. 



When the criminals were brought to trial, every precaution was 
adopted to preserve the public peace, and facility of access to those. 
whose duty required their attendance; the high constables of thef 
city and its dependencies were ordered to muster at six o'clock 
in the evening ; and the police received a temporary reinforce* 
ment of upwards of 300 men. The prisoners were brought 
early in the morning, from the Caltonhill jail, and whenproduce^ 
at the bar, made a very squalid appearance. Burke is a stout, 
middle-sized man, with a determined visage, that seemed unawod 
by all around him. The accomplice of his black crimes his 
sever possessed any beauty,* and only at times shewed some senpie 
of her perilous rituation. Strange to say, she escaped the jiist 
doom of the law, by the verdict of a respectable jury ; and strrm- 
ger, that the audience, whose natural prejudices were suppofied 

*i^ - _ _ _ _ 

* She appears to be eonilderaUy older than her paramour, probably ten dr 
twelve yean. 
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to be strong in dislike of the prisoners, charmed by an orerpower^- 
ing eloquence, were scarcely restrained from proving, by their 
loud applause, the ingenious vindication of this most wicked and 
most inexcusable of murderesses ! 

The tragedy is now drawing to a close ; but it is very likely, 
frami strong presumptions, that many more of the sam^ horrid 
kind may ensue. Let the 'lower classes then, in Edinburgh* ^^ be 
sober, be vigilant.*" Let the higher set them an example m both 
— and as for the medical men, nothing in this case can possibly 
affect them ; though aftar such an affair, vulgar prejudice may 
for a time class them with cannibals and banditti, who use dioke 
pears, opiates, poisons, the wet cloth, and a certain ctcid, to pro- 
cure what is indispensable to their profession, they may despise 
the unfounded damour — ^yet let them not remit in their caution 
as to their dangerous purchased, nor trust at all to their unprinci> 
pled piurveyors — " lest a worse thing befal them.*" 

As public curiosity must naturally be excited concerning any 
circumstance in our Scottish records, having connexion, however 
remote, with this shocking affair, the following extract is sub- 
joined, taken from Lord Fountainhail'^s MS. in the Library of 
the Faculty of Advocates :— 

'^ 6 Fehruarii 1678. — ^Pour iBgyptians of the name of Shaw were this day hanged, 
the father and three soak, for a slaughter committed by them of on of the Faws 
^another tribe of these vagabonds, worse than the mendicanies vaHdi mentioned 
iin the code), in a drunken squabble, made by them in a randevouz they had at 
^Romanno, with a designe to unite their forces against the clans of Browns and 
9Sailzies, that were come oyer from Ireland to diasse them back again, that they 
might not share in their labors ; but in their ramble they disoorded, and oom- 
mitted the foresaid murder, and sundry of them of both sydes ware apprehended. 

^' Thir four being throwen all unto on hole digged for them in the Grayfrier 
(%urch Yeard, with their clothes on ; the nixt morning the youngest of the three 
tones (who was scarce sixteen) his body was missed, and found to be away. Some 
thought he being last thrown over the ladder, and first cut downe, and in full 
Ttgor, and no great heap of earth, and lying uppermost^ and so not so ready to 
Btoother, the fermentation of the blood, and heat of the bodies under him, might 
cause him rebound and throw off the earth, and recover ere the morning, and steaN 
away ; which, if true, he deserves his liSe, tho* the magistrats, or their bourreau, 
de^rved a reprimande ; but others, more probably, thought his body was stolen 
awiay by some chirurgeon, or his servant, to make ane anatomicaje dissection on ; 
which was criminal to take at their owne hand, since the magistrats would not 
have refused it ; and I hear the chirurgeons affirme, the towne of Edinbuxigh is 
obliged to give them a malefactor*s body once a year fur that effect, and its usual 
in l^aris, Leyden, and oth^ places to give tharo ; also some of them that dyea in 
hospitals."_Foun/atnAa// jlf.9. 
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The following broadside is reprinted for the reason mentioned 
above. To such doggerel, and to all their other accusations of a 
like nature, the doctors might give a conclusive answer in the 
hackneyed adage — ^^ necessit<is nan habet legem*'^ 

An Account of the most horrid and unchrittian actions of the Grave' 
makers in Edinburgh, their raieing and telling of the Dead, abhor^ 
red by Turks and Heathens, found out in this present year IJll, if^ 
£he Mo9dh of May, 

'< Dear Friends and Christians, what shall I say, 
Behold, the dawning of the latter day 
Into t|iit place most bright casu forUi its rmyt— 
The like was never seen by mprtal eyes. 
Methink I hear the latter trumpet sound. 
When emptie graves into this place is found,. 
Of young and idd, which is most strange to mt, 
Whftt kind of resurrection this may be. 
I thought God had reserved this power alone 
Unto himsell, till he erect *d' his throne 
Into the clouds, with liis attendance by. 
That he might judge the world in equity. 
But now I see the contrar in our land, 
Since men do raise the dead at their own hand ; 
And for to please their curiosities 
They them dissect and make anatomies. 
Such monsters of mankind was never known, 
As in tiiis place is daily to be shown ; 
Who, for to gain some wordly vanities, 
Are guilty of such immoralities. 
The Turks and Pagans would amazed stand, 
To see such crimes committed in a land, 
As among Christians is to be found, 
. Especially* in Edinburgh doth abound. 
There is a rank of persons in this place 
That strive to run with speed a wicked race : 
They trample rudely on Gud*8 holy law. 
And of his judgment they stand not in aw ; 
For those that are laid in their graves at rest, 
This wicked crew they do their dust molest. 
Dead corps out of their graves they steal at night, 
Because such actions do abhore the light. 
The heathen nations, for ought I read. 
Was never found for to molest the dead. 
That were their kindred, and among them bom ; 
But we to nations all may be a scorn : 
In that such crimes is perpetrated here. 
As both the living and the dead ^o deer. 
These monsters of mankind, who mad» the graves, 
To the chirurgeoni became hyred slaves ; 



Thay rMrd the dtftd again oat of tilt dnty 

And sold to them to ntiif y their Imt. 

Aa I*m informed, the chirorgeons did girn 

Foiirty shillings fot each one they reeeiTO : 

And they their flesh aad bones aeunder pert, 

WUch wounds their living friends unto the heart ; 

To think that any of their kindred bom 

Unto the nations, should become a soom i 

For they their bones to other nations sen^« 

As I*m informed, this is their very end. 

How may now all the nations ns deride, 

And call us poor, since that we sell our dead. 

Some coyn to get, the living to maintain ; 

The like in any nation ne*re was seen. 

The godly sowe their dust on such cold ground 

As do our kirks and chappels compass round. 

That they get their dust in such a field. 

So Tell refined, that it to them may yield 

A crop most plentiful at the last day^ 

When they from dust must haste and come away. 

But now their dust they take out of the ground, 

So that nothing but empty graves is found* 

I*m very sorry that such things should be 

Practi8*d by folk professing piety; 

And the r^igions should be wounded so 

By any who under a name do go» 

But still I see profession is no grace. 

As does appeac into the present case^ 

But more especially at the last day, 

When all the world shall be put in a fray. 

When stars shall fall out of the firmament, 

And sun and moon out of their orbs be rent, 

And all this earth into a flame shall bum, 

And eliments like liquid mettals run. 

And all mankind before God's throne shall come, 

That he may justice do unto each one^. 

Then shall the separation be made 

Between them that are good and that are bad : 

The good jeoeived to everlasting glore. 

The bad cast down to hell for evermore. 

All who to wrong the saints do still desire. 

Bead or alive, shall have hell for their hyre, 

Unless with speed they do repent of sin, 

And do another course of life begin. 

But I shall say no nukre upon this head, 

Hoping thenceforth they will not raise the dead. 

But suffer them to rest into their beds, 

And won their bread by following other tradea. 

riirrs.'' 
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Tab ' following particalars hare been gathered from a oonveraation 
with an old man^ James Maclean, a hawker, and a native of Ireland, 
residing in Hammermen's Land, West Port, who appears to have 
been most intimately acquainted with all the parties, and yet no par- 
ticipator in their crimes. The narrator having left Edinbuigh very 
privately and repaired to Glasgow on the 12tb of October^ for the 
purpose of hawking an account of a woman, M'Menemy, who was 
to be executed there for murder on the 14th, and not retaming 
home till Burke and the rest were apprehended, — it was rumoured, 
amongst his neighbours in the West Port, that he also had fedlen a 
victim to their diabolical arts^ 

William Burke is a native of Ireland, the son of Niel Burke, a 
labourer, residing in the parish of Umey, within two miles of the town 
of Strabane, in the county of Tyrone, and is about thirty-six years old. 
He served in the Donnegal militia, either as a fifer or drummer, and 
plays well on the flute. He was discharged from the regiment after 
the battle of Waterloo, and came to this country in 1817 or 1818, where 
he was employed as a labourer at the ^Nrmation of the Union Canal. 
His original trade was that of a shoemaker and cobbler ; and for about 
two years previous to Whitsunday last, he lodged in Hare's house in 
Tanner's Close, following his occupation in a cellar attached to the 
house, in which was kept a donkey belonging to Hare. Like the gene- 
rality of his countrymen, he seems to have turned his hand to any 
thing — sometimes trafficking in pedlary ware, old clothes, &c — 
last harvest he was a reaper at Mr. Edington's, a farmer near Cam- 
wath, along with his wife and Hare ; Maclean having engaged them 
and several others of his countrymen for that purpose. He describes 
Burke, when unintoxicated, as a peaceable man, and steady at his 
work ; and even when drunk, rather jocose and pronie to banter, but 
by no means riotous or quarrelsome, without considerable provocation. 

Hblen MDouoaIi is a native of Redding, near Falkirk, where 
she married, and had two children, a boy ana a girl ; while residing 
there,* she became acquainted with Burke during the time he was 



* It is reported that the had two hiubands, and that the last it still alive. 

b 
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a labourer at the canal. She has cohabited with him for about ten 
years, and is of a dull morose disposition, either when sober or in- 
toxicated. Burke uid she led a most unhappy life, everlastingly 
quarrelling, and on these occasions she was often severely beaten by 
him. 

William Hare, who turned king's evidence against Burke, is a 
native of Newry, in Ireland, and has been for some time employed 
as a boatman, and labourer at the Union Canal ; he is much about 
the same age as Burke. Shortly after he came to Edinburgh, 
about ten years ago, he resided with a labourer named James 
Logue, who, with his wife Mary Laird, lived at the back of the 
well in the West Port ; from thence they removed to the house in 
Tanner's Close, lately occupied by Hare (the scene of the murder 
of Daft Jamie), where Logue died. By this man Laird had one child, 
and after his death. Hare, making advJEinces to the widow, they were 
regularly married, about two years ago. He is of a ferocious and 
tyrannical disposition, much inclined to quarrel, and very obstreperous 
when in liquor. As an instance of this — ^in the end of last summer^ 
when McLean (the narrator). Hare, Burke, his wife, and others, were 
returning from the shearing at Camwath, as formerly mentioned, the 
whole party went into a public house on the west side of Balemo, 
near Currie, to get some refreshment. The reckoning being clubbed. 
Hare snatched up the money from the table, and put it into his pockety 
when Burke, fearing lest a disturbance should take place in the 
house, paid the whole amount. After they left the inn, ''M'Lean 
observed to Hare it was a scaly trick to lift the money with &n in- 
tention to affront them. On this Hare knocked ike feel from under 
M^ean, and when prostrate on the ground, gave him a tremendous 
kick on the face. His shoes being pointed with iron plates, com- 
monly called caulkers, he wounded M'Lean severely, laying open his 
upper lip. 

Maby Laird, the wife of Hare, is also said to be a native of 
Ireland, and is represented as a desperate character, and of a most 
boisterous disposition, tyrannizing over those under her control^ — 
completely given to drinking— -often brutally intoxicated, and seldom 
without a pair of black eyes. Her treatment of her yoke-fellow has 
always been imperious in the extreme. On one occasion, he came 
home from his work at the canal, and found her much inebriated; 



after reihonstratliig with her on the sabject^ and laying himself down 
on the bed^ she seized a bucket of water> and dashed the contents 
over him. Hare started up^ knocked her down^ and a desperate 
struggle ensued^ in which, as is usual with her, she had the last 
word and the last blow. It is stated that Burke, Hare, and his wife, 
are all of the Roman Catholic persuasion. 



In addition to the preceding pariiculars, the publishers beg 
to subjoin the following very judicious remarks, copied 
'from the Caledonian Mebcukt of Thursday the 25th De- 
cember. 

^ No trial in the memory of any man now living has excited so deep, unirersal, 
and (we ma/ almost add) appalling an interest as that of William Burke and hii 
female associate. By the statements which hare from time to time appeared in 
the newspapers, public feeling has been worked up to the highest pitch of excite, 
ment, and the case, in so far as the miserable pannels were concerned, prejudiced 
by the natural abhorrence which the account of a new and unparalleled crime is 
calculated to excite. This is an evil inseparable from the freedom, activity^ a^d 
enterprise of the press, which is necessarily compelled to lay hold of the events of 
the passing hour, more especially irhen these are of an extraordinary or unprece- 
dented kind ; but it is more than atoned for by many countervailing advantages of 
. the greatest moment to the interests of the community ; aud we are moreover 
satisfied that any prejudice or prepossession thus created, was anxiously and effec- 
tually excluded from the minds of those by whom this singular case was tried, and 
that) they were swayed by no consideration except a stem regard to the sanction of 
, their oaths, the purity of justice, and the import of the evidence laid before them. 
At. the 8^me time, it is not so much to the accounts published in the newspapers, 
which merely embodied and gave greater currency to the statements circulatiug in 
society, as to the extraordinary, nay, unparalleled circumstances of the case, that 
the strong excitement of the public mind is to be ascribed. These are without 
any precedent in the records of our criminal practice, and, in fact, amount to the 
realisation of a nursery tale. The recent deplorable increase of crime has made 
us familiar with several new atrocities : poisoning is now, it seems, rendered sub- 
sidiary to the commission of theft : stabbings, and attempts at assassination, are 
matters of almost every-day occurrence ; and murder has grown so familiar to us, 
that it has almost ceased to be viewed with that instinctive and inexpressible dread 
"Whieh the emnmiesion of the greatest crime against the laws of God and society 
used to exoite. But the present is the first instance of murder alleged to hare 
been perpetrated with the aforethought purpose and intent of selling the murdered 
body as a subject for dissection to Anatomists ; it is a new species of assassination, 
or murder for hire : and as such, no less than from fhe^g^eneral horror felt by the 
people of this country at the process, from ministering to which the reward was 
eaqpected, it was certainly calculated to make a deep imprestien on the public 
mind, and to awaken feelings of strong and appalling interest in the issue of the 
trial. 
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' ^* Of the extent to which this had taken place, it waa easy to jndge from wbtt 
-was every where observable on Monday and Tuesday. The approaching trial 
'formed the universal topic of conversation, and all sorts of speculations and conjee- 
tures were afloat as to the circumstances likely to be disclosed in t|ie course of ity 
and the various results to which it would eventually lead. As the day drew near, 
the interest deepened ; and it was easy to see that the common people shared 
strongly in the general excitement. The coming trial they expected to disclose 
something which they had often dreamed of, or imagined, or heard reooonted 
around an evening's fire, like a raw-head-and-bloody-bones story, but whidi they 
never, in their sober judgment, either feared or believed to be possible ; and they 
looked forward to it with corresponding but indescribable emotions. In short, all 
classes participated more or less in a common feeling lespeoting the case of- tins 
unhappy man and his associate; all expected fearful disclosures; none^ we lure 
convinced, wished for any thing but justice. 

*' About twenty minutes before ten oVlock, the prisoners, William Bnrke and 
Helen M^Dougal, were placed at the bar. The male prisoner, as his name indi- 
cates, is a native of Ireland. He is a man rather below the middle size, bnt Stoutly 
made, and of a determined, though not peculiarly sinister expression of counte- 
nance. The contour of his face, as well as the features, are decidedly Milesian. 
It is round, with high cheek bones, grey eyes, a good deal sunk in the head, a 
short snubbish nose, and a round chin, but altogether of a small cast. His hair 
and whiskers, which are of a light sandy colour, comported well with the make^f 
the he^ and the complexion, which is nearly of the same hue. He was dressed 
in a shabby blue surtout, buttoned dose to the throat, and had, upon the whole, 
what is called in this country a wauf rather than a fenxnous appearance, though 
there is a hardness about the features, mixed with an expression in the grey 
twinkling eyes, far from inviting. The female prisoner is fully of the middle 
size, but thin and spare made, though evidently of large bone. Her fieatnres 
are long, and the upper half of her face is out of proportion to the lower. She 
was miserably dressed in a small grey>ooloured velvet bonnet, very much the 
worse for the wear, a printed cotton shawl and cotton gown. She stoops con- 
siderably in her gait, and has nothing peculiar in her appearance, except -the 
ordinary look of extreme poverty and misery common to unfortunate females of 
the same degraded class. Both prisoners, especially Burke, entered the Court 
without any visible signs of trepidation, and both seemed to attend very closely to 
the proceedings which soon after commenced. 



The Publishers farther add as follows from the same ably conducted 
Journal of 27th December. 

^ We shall endeavour to exhibit a faint sketch of the more prominent circum- 
stances attending the murder of the woman Campbell or Docherty, as proved in 
evidence at the trials 

^ In the morning of a certain day in October last (the 3l8t), Burke chances to 
enter the shop of a grocer, that of Aymer, where he sees a poor beggar woman ask- 
ing charity. He accosts her, and the brogue instantly reveals their common coun- 
try. The p(>or old woman's heart warms to her countryman, and she tells him that 
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^\at nsme is Docherty, and that she has come from Ireland in search of her son. 
Burke, on the other hand, improves his advantage by pretending that his mother's 
name was also Docherty, and that he has a wonderous affection for all who bear the 
same euphonous and revered name. The old woman b perfectly charmed with her 
good fortune in meeting such a friend in such a countryman, and her heart per- 
fectly overflows with delight. Burke, again, seeing that he had so far gained his 
object, follows up his professions of regard by inviting Mrs. Docherty to go with 
him to his house, at the same time offering her an asylum there. The poor beggar 
woman accepts the fatal invitation, and accompanies Burke to that dreadful den, 
the scene of many previous murders, whence she is destined never to return. Here 
the ineffable ruffian treats her to her breakfast ; and as her gratitude rises, his appa- 
rent attention and kindness increase. This done, however, he goes in search of his 
associate and accomplice Hare, whom he informs that he has '^ got a thot in the 
house," and inyites to come over at a time and hour agreed upon ^^ to see it done.'' 
Betwixt eleven and twelve o'clock at night is fixed upoa by these execrable mis- 
creants, for destroying the unhappy victim whom Burke had previously seduced 
into the den of murders and death ; and then Burke proceeds to make the neces- 
sary arrangements for the commission of the crime. Gray and his wife, lodgers in 
Burke's house, and whom the murderers did not think it proper or safe to entrust 
with the secret, are removed for that night alone ; another bed is procured for them, 
and piiid for, or offered to be paid for, by Burke. By and by the murderers con- 
gregate, and females cognisant of their past deeds, as well as of the crime which 
was to be perpetrated, mingle with them in this horrid meeting. Spirituous liquor 
is procured, and administered to the intended victim. They all drink more or less 
deeply. Sounds of mirth and revelry are heard echoing from this miniature pan- 
demonium ; and a dance in which they all, including the beggar woman, join, com- 
plete these infernal orgies. This is kept up for a considerable while, and is the im- 
mediate precursor of a deed which blurs the eye of day, and throws a deeper and 
darker shade around the dusky brow of night. 

^ At length the time for "^ doing it" arrives. Burke and Hare get up a sham 
fight, to produce a nuise as of brawling and quarrelling, common enough in their 
horrid abode ; and when this has been continued long enough as they think, Burke 
suddenly springs like a hungry tiger on his victim, whom one of his accomplices 
had, as if by accident, thrown down — flings the whole weight of his body upon her 
. breast — grapples her by the throat — and strangles her outright. Ten minutes or 
a quarter of an hour elapse while this operation is going on, and ere it is com- 
pleted ; during the whole of which time. Hare, by his own confession in the wit- 
ness-box, sat upon the front of the bed, a cool spectator of the murder, without 
raising a cry, or stretching out a hand to help the unhappy wretch thus hurried 
into eternity by his associate fiend Burke. As to the women (Helen* M^Dougal, 
Burke's helpmate, and the wife of the miscreant Hare), they seem to have retreated 
hito a passage closed in by an outer door, ^ when they saw him (Burke) on the top 
of her" (Docherty), and to have remained there whi^c he was perpetrating the 
murdor, without, hoiv ever, uttering a single sound, or doing a single act, calculated 
to interrupt the murderer in his work of blood, or to procure assistance to the 
dying victim. These she-devils were familiar with the work of death ; and one of 
them, the wife of Hare, confessed it in the witness-box. She had seen, she said, 
such " tricks " before. 

^ No language can add to the impression which these facts are calculated to pro- 
duce. The succeeding events, however, are not less picturesquely horrifying. The 
murder was committed at eleven o'clock, and in an hour after, or at tifdve, Burke 



fetches Patenon, the assistant or servant of a teacher of anatomy here, to whom he 
was in the habit of selling the bodies of his victims, to the spot — the murdered 
body being by this time stuifed under the bed and covered with straw ; and, point- 
ing to that truly dreadful place, tells him that he has got a subject for him there, 
which will be ready for him in the morning. The demons then appear to have' re- 
created themselves with fresh dozes of liquor ; and about four or five in the morn, 
ing, the two women already mentioned, with a fellow of the name of Brogan, who 
had joined the party after the deed was done, laid down in the bed, beneatli which 
the murdered body of Docherty, not yet cold in death, had been crammed, and 
went to sleep, some of them at least, as coolly as if nothing qf the kind had OC" 
curred. When daylight returned, the tea-box, so often mentioned in the course of 
the trial, was procured, and the slaughtered body crammed into it, and sent off by 
the porter M^Culloch, to Surgeon Square. After which Burke and his accom- 
plice Hare set off for Newington to obtain the whole or part of the price of the 
subject they had procured by murder, and actually got five pounds^ being one half 
of the price agreed upon^ 

^ Such is an imperfect and feeble outline of the facts of this case, in the course of 
which was disclosed the horrid and appalling fact, that, in certain holes and dens, 
both in the heart and in the outskirts of this city, murder had been reduced into a 
system, with the view of obtaining money for the bodies murdered ; and that it was 
perpetrated in the manner least likely to leave impressed upon it any evident or de- 
cisive marks of violence, being invariably committed by means of suffocation or 
strangling, during partial or total intoxication. The public is therefore to consider 
the present as only one out of many instances of a similar nature which have oc- 
curred. Hare's wife admitted that she had witnessed many ^'tricks " of the same 
kind ; and Hare himself, when undergoing the searching cross-examination of Mr. 
Cockbum-**-a cross-examination such as was never before exemplified in any Court 
of Justice— durst not deny that he had been concerned in other murders besides 
that of Docherty,— 'that a murder had been committed in his own house in the month 
of October last, — ^that he himself was a murderer, and his hands steeped in blood 
and slaughter ; we say he durst hot deny it, and only took refuge in *^ declining to 
answer " the questions put to him ; which the Court of course apprised him he 
was entitled to do in regard to questions that went to criminate himself so deeply, 
and but for which cauUon we have little doubt that he would have confessed not 
merely accession, but a principal share in several murders. In fact, this ^* squalid 
wretch," as Mr. Cockbum so picturesquely called him, from the hue ^nd look of 
the carrion-crow in the witness-box, was disposed to be extremely communicative, 
and apparently had no idea that any thing he had stated was at all remarkable or 
extraordinary. 

•* The conviction of Burke alone will not satisfy either the law or the country. The 
unanimous voice of society in regard to Hare is, Delendiu est ; that is to say, if 
there be evidence to convict him, as we should hope there is. He has been an ac- 
cessory before or after the fact in nearly all of these murders ; in the case of poor 
Jamie he was unquestionably a principal ; and his evidence on Wednesday only 
protects him from being called to account for the murder of Docherty. We trust, 

THEREPORE, THAT THE LoRD ADVOCATE, WHO HAS SO ABLT AND ZEALOUSLY PER- 
FORMED HIS DOTY TO THE COUNTRY UPON THIS OCCASION, WILL BRING THE '^ SQUALID 
WRETCH " TO TRIAL, AND TAKE EVERY OTHER MEANS IN HIS POWER TO HAVE THESE 
ATROCITIES PROBED AND SIFTED TO THE BOTTOM." 
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PRELIMINARY PROCEEDINGS- 

On the -«— day of NoTember 1828^ a dtation was serred upon the 
pannelsj charmiff them to appear before the High Court of Justiciary, 
to be held at £dinburffh on Wedueflday 24th of December, at ten o'clock, 
forenoon^ to underlie die law for the crime of Murder, on the following 
indictments : 

William Burkib and Hblbn M'Douoal, both present prisoners 
in the tolbuoth of Edinburgh, you are both and each of you indicted and 
accused at the instance of Sh* WiUiam Rae of St Catherine's, Baronet, 
his Majesty's Advocate for his Majesty's interest : That albeit by the 
lawa of this and erery other wdl-goveraed realm, Mubdbb is a crime 
of an heinous nature, and severely punishable, yet true it is andcfveriiy 
that you the said William Burke and Helen M'Dougal are both and 
each, or one or other of you, guilty of the said crime, actors or actor, or 
art and part & In wfar asy on one or other of the days between the 7th 
and the l6th days of April 1828, or on one or other of the days of that 
month, or of March immediately preceding, or of May immecuately fol- 
lowing, witliin the house in Gibb's Close, Canongate, Emnburgh, then and 
now or lately in the occupation of Constantine Burke» then and now or 
lately scavenger in the employment of the Edinburgh Police Establish- 
menty you the said William Burke did wickedly and fdoniously place or lay 
your body or person, or part thereof, over or upon the breast, or person, 
and faoe of Marj Paterson or Mitchell, then or recently before that time, 
or formerly, residing with Isabella Burnet or Worthington, then and now 
or lately residing in Leith Street* in or near Edinbiu'gh, when she the 
said Mary Paterson or Mitchell was Ipng in the said house in a state of 



intoxication, and did, by the pressure thereof, and by covering her mouth 
and nose with your body or person, and forcibly compressing her throat 
with your hands, and forcibly keeping her down, notwithstanding her 
^resistance, or in some other way to the prosecutor unknown, preventing 
her froni breathing, suffocate or strangle her ; and the said Mary Pa- 
terson or Mitchell was thus by the said means, or part thereof, or by 
some other means or violence, the particulars of which are to the pro- 
secutor unknown, wickedly bereaved of life, knd murdered by you the 
said William Burke ; and this you did with the wicked aforethought 
intent of disposing of, or selling the body of the said Mary Paterson or 
Mitchell, when so murdered, to a physiaan or surgeon, or some person 
in the employment of a physician or surgeon, as a subject for dissection, 
or with some other wicked and felonious intent or purpose to the prose- 
cutor unknown. (2.) Furtheb, on one or other of the days between 
the 5th and 26th days of October 1828, or on one or other of the days 
of that month, or of September immediately preceding, or of November 
immediately following, within the house situated in Tanners Close, 
Portsburfi^h, or Wester Portsburgh, in or near Edinburgh, then or now 
or lately m the occupation of William Haire or Hare, then and now or 
lately labourer, you the said William Burke did wickedly and felonious- 
ly attack and assault James Wilson, commonly called or known by the 
name of Daft Jamie, then or lately residing in the house of James Dow- 
nie, then and now or lately porter^ and then and now or lately residing 
in Stevenlaw's Close, High Street, Edinburgh, and did leap or throw 
yourself upon him, when the said James Wilson was lying in the said 
house, ana he having sprung up you did struggle wiUi him, and did 
bring him to the ground^ and you aid place or lay your body or person, 
or part thereof, over or upon the person or boay and face of the said 
James Wilson, and did, by the pressure thereof, and by covering his 
mouth and nose with your person or body, and forcibly keeping him 
down, and compressing his mouth, nose, and throat, notwithstanding 
every resistance on his party and thereby, or in some other manner to 
the prosecutor unknown, preventing him from breathing, sufibcate or 
strangle him ; and the saia James Wilson was thus, by the said means, 
or part thereof, or by some other means or violence, the particulars of 
which are to the prosecutor unknown, wickedly bereaved of life and mur^ 
dered by you the said William Burke : and this you did with the wick- 
ed aforethought intent of disposing of, or selling the body of the said 
James Wilson, when so murdered, to a physician or surgeon, or to some 
person in the employment of a phpiaan or surgeon, as a subject for 
dissection, or with some other wicked and felonious intent or purpose to 
the prosecutor unknown* (3.) Further, on Friday the 3l8t day of 
October 1828, or on one or other of the days of that month, or of Sep- 
tember immediately preceding, or of November immediately following, 
within the house tnen or lately occupied by you the said William Burke, 
situated in that street of Portsburgh or Wester Portsburgh, in or near 
Edinburgh^ which runs from the Grassmarket of Bdinburgh to Main 
Point, in or near Edinburgh, and on the north side of the said street, 
and having an access thereto by a trance or passage entering from the 
street last above libelled, and having also an entrance from a court or 



bftck court on the north thereof, the name of which is to the pf oaecutor 
unknown, you the said William Burke and Helen M'Dougai did, both 
and each, or one or other of you, wickedly and feloniously place or lay 
your bodies or persons, or part thereof, or the body or person, or part 
thereof, of one or other of you, over or upon the person or body and 
fiioe of Madgy or Margery, or Mary M'Gonegal or Duffie, or Camp* 
bell, or Docherty, then or lately residing in the house of Roderick 
Stewart or Steuart, then and now or lately labourer, and then«and 
now or lately residing in the Pleasance, in or near Edinburgh, when she 
the said Madgy or Margery, or Mary M'Gonegal or Duffie, or Camp* 
bell, or Docherty, was lying on the ground, and did, by the pressure 
thereof, and by covering her mouth and the rest of her face with your 
bodies or persons, or the body or person of one or other of you, ana by 
grasping her by the throat, and keeping her mouth and nostrils shut 
with your hands, and thereby* or in some other way to the prosecutor 
unknown, preventing her from breathing, suffocate or strangle her; 
and the said Madgy or Marsery, or Mary M'Gonegal or Duffie, or 
Campbell, or Docherty, was thus by the said means, or part thereof, 
or by some other means or violence, the particulars of which are to 
the prosecutor unknown, wickedly bereaved of life, and murdered 
by you the said William Burke, and you the said Helen M'Dougal, 
or one or other of you, and this you both and each, or one or other of 
you, did with the wicked aforethought intent of disposing of or selling 
the body of the said Madgy or Margery, or Mary M'Gonegal or Duffie, 
or Campbell, or Docherty, when so murdered, to a physician or sur« 
geon, or to some person in the employment of a physician or surgeon, 
9S a subject for dissection, or witn some other wicked and felonious 
intent or purpose to the prosecutor unknown. And you, the said 
William Burke, having been taken before George Tait, Esq* sheriff- 
substitute of the shire of Edinburgh, you did, in his presence, at 
Edinburgh, emit and subscribe five several declarations, of the dates 
respectively following, viz. the 3d, 10th, 19th, and 29th da^s of No- 
vember, and 4th day pf December 1828; and you the said Helen 
M'Dougal having been taken before the said sheriff-substitute, you did, 
in his {M'esence, at Edinburgh, emit two several declarations, one upon 
the 3d, and another upon the 10th days of November 1828 ; which de- 
clarations were each of them respectively subscribed in your presence 
by the said sheriff-substitute, you having declared that you could not 
write ; which declarations being to be used in evidence against each of 
you by whom the same were respectively emitted ; as also the skirt of 
a gown, as also a petticoat, as also a brass snuff-box, and a snuff-spoon ; 
a black coat, a blsu^k waistcoat, a pair of moleskin trowsers, and a cot- 
ton handkerchief or neckcloth, to all of which sealed labels are now 
attached, being to be used in evidence against you the said William 
Burke; as also a coarse linen sheet, a coarse pillow-case, a dark print- 
ed cotton gown, a red striped cotton bed-gown, to which a sealed 
label is now attached ; as also a wooden box ; as also a plan entitled 
' Plan of Houses in Wester Portsburgh and places adjacent,' and bearing 
to be dated ' Edinburgh, 20th November 1828,' and to be signed by 
James Braid wood, 22, Society; being all to be used in evidence against 
both and each of you the saia William Burke and Helen M'Dougal, at 



your trialy will, for that purpose, be in due time lodged in the hands of 
the derk of the Hiffh Court Of Justiciary^ before which you are to be 
tried, that you may naire an opportunity of seeing the sane ; atf nfUchf 
or psfft thereof, being found proren by the verdict of an assize, or ad- 
mitted by the respective juaicial oomessions of you the said William 
Burke and Helen M'Dougal, before the Lord Justice-General, Lord 
Justice-Clerk, and Lords Commissioners of Justiciary,-^you the said 
WilNam Burke and Helen M'Dou^ ought to be punished with the 
pains of law, to deter others from committing the like crimes in all 
time coming. (Signed) A. WOOD, A. D. 



LIST OF WITNESSES, 

1 Georee Tait, Esq. sheriff-substitute of the shire of Edinburgh. 

2 Archibald Scott, procurator-fiscal of said shire* 

S Richard John Moxey, now or lately derk in the sheriff-derk's office^ 
Edinburgh. 

4 Archibald Ar Lucas, now or lately derk in the sheriff-dcfrk's office, 

Edinburgh. 

5 Janet Brown, now or lately servant to, and residing with, Isabella 

Burnet, or Worthington, now or lately residing in Leith Street, 
in or near Edinburgh. 

6 The foresaid Isabella Burnet or Worthington. 

7 Elizabeth Graham or Burke, wife of Constantino Burke, now or 

lately scavenger in the employment of the Edinburgh Police, and 
now or lately residing in Gibo s Close, Canongate, Edinburgh. 

8 The foresaid Constantino Burke. 

9 Jean Anderson or Sutherland, wife of George Sutherland, now or 

latdy silversmith, and now or lately residing in Middleton's 

Entry, Potterrow, Edinburgh. 
10 William Haire or Hare, present prisoner in the tolbooth of Edin- 
burgh. 
1} Margaret Laird or Haire or Hare, wife of the foresaid William 

Haire or Hare, and present prisoner in {he tolbooth of Edin<« 

burgh. 
IS Jean Blacdonald or Coghill, wife of Danid Coffhill, now or lately 

shoemaker, and now or lately residing in SouSi St James' Street, 

in or near Edinburgh. 
IS Marffaret McGregor, now or lately servant to, and residing with, 

John Clark, now or lately baker, and now or lately residing in 

Rose Street, in or near Edinburgh. 

14 Richard Burke, son of, and now or lately residing with, the foresaid 

Constantine Burke. 

1 5 William Burke, son of, and now or lately residing with, the foresaud 

Constantine Burke. 

16 Janet Wilson or Downie, wife of James Downie, now or lately por- 

ter, and now or latdy residing in Stevenlaw's Close, High Street, 
Edinburgh. 
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17 Manr Downie, daaghter of, and now or lately residing with» the 
loremid James Downie. 



18 William Cunningham, now or lately scayenger in the employment 

of the Edinburgh Police, and now or latdy residing in Faurley's 
Entry, Cowgate, Edinburgh. 

19 George Barclay, now or lately tobacconist in North College Street, in 

or near E^nburgh. 

20 Daiid Dalsiell, now or lately copperplate printer, and now or lately 

residing with^is father, George Dalziell, now or lately painter^ 
and now or lately residing in North Foulis' Close, High Street, 
Edinburgh* 

21 Margaret Newbigging or Dalziell, wife of the foresaid David DalzielL 

22 Joseph M*Lean, now or lately tinsmith, and now or lately residing in 

Coul's Close, Canongate, Edinburgh. 
2S Andrew Farquharson, now or lately sheriff-officer in Edinburgh. 

24 George M'Farlane, now or lately porter, and now or lately residing 

in Paterson's Court, Lawnmarkety Edinburgh. 

25 John Brogan, now or lately in the employment of John Vallance, now 

or lately carter, and now or lately residing in Semple Streety near 
Edinburgh. 

26 Janet Lawrie, or Law, wife of Robert Law, now or lately currier, and 

now or lately residing in Portsburgh or Wester Portsburgh, in 
or near Edinburgh. 

27 Ann Black or Connaway, or Conway, wife of John Connaway, or 

Conway, now or lately labourer, and now or lately residing in 
Portsburgh or Wester Portsburgh aforesaid. 

28 The foresaid John Connaway, or Conway. 

^9 William Nobje, now or Is^tely apprentice to David Rymer, now or 
lately grocer and spiritnlealer in Portsburgh or Wester Ports* 
burgh aforesaid. 

30 James Gray, now or lately labourer, and now or lately residing with 

Henry McDonald, now or lately dealer in ooalsy and now or 
lately residing in the Ghrassmarket, Edinburgh. 

31 Ann M^Dougall or Gray, wife of the foresaid James Gray. 

$i Hugh Alston, now or lately grocer, and now or lately residing in 
Portsburgh or Wester Portsburgh aforesaid. 

33 Elizabeth Paterson, daughter of, and how or lately residing with, Isa- 

bella Smith or Paterson, now or lately residing in Portsburgh or 
Wester Portsburgh aforesaid. 

34 The foresaid Isabella bmith or Paterson. 

35 John M'CuIloch, now or lately porter, and now or lately residing in 

Allison's Close, Cowsate, Edinburgh. 
S6 John Fisher, now or lately one of the criminal officers of the Edin« 
burgh police establishment. 

37 John Fmdlay, now or lately one of the patrol of the Edinburgh po« 

lice establishment. 

38 James Paterson, now or lately lieutenant of the Edinburgh police 

establishment. 
'39 James M'Nicol, now or lately one of the sergeants of the Edinburgh 
police establishment. 
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40 Maiy Stevrart or Stuarti wife of Roderick l&wart or Staart, now 

or lately labourer, and now or lately residing in the Pleaaanoe, 
near Edinburgli. 

41 The foresaid Roderick Stewart or Stuart. 

42 Charles M'Lauchlan, now or lately shoemaker^ and now or lately re- 

siding with the foresaid Roderick Stewart or Stuart. 
4S Elizabeth Main, now or lately servant to the foresaid William Haire 
or Hare. 

44 Robert Knox, M.D. lecturer on Anatomy, now or lately residing in 

Newtngton Place, near Edinburgh. 

45 David Paterson, now or lately keeper of the Museum belonging to 

the foresaid Dr Robert Knox, and now or lately residing in Ports- 
burgh or Wester Portsburgh aforesaid, with his mother the fore- 
said Isabella Smith or Paterson. 

46 Thomas Wharton Jones, now or lately surgeon, and now or latdy 

residing in West Circus Place) in or near Edinburgh, with his 
mother Margaret Cockburn, or Jones. 

47 William Ferguson, now or lately surgeon, and now or lately residing 

in Charles Street, in or near Edinburgh, with his brother John 
Fereuson, now or lately writer. 

48 Alexander Miller, now or lately surgeon, and now or lately residing 

in the lod^ngs of Elizabeth Anderson or Montgomery, now or 
lately resimng in Clerk Street, in or near Edinburgh. 

49 Robert Christison, M.D. now or lately professor of Meiucal Jurispru- 

dence in the University of Edinburgh. 

50 William Pulteney Alison, M.D. now or lately Professor of the Theory 
^of Physic in the University of Edinburgh* 

51 William Newbigging, now or lately surgeon, and now or lately resi- 

ding in St Andrew Square, Edinburgh. 

52 Alexander Black, now or lately surgeon to the Edinburgh police 

establishment. 

53 James Braidwood, now or lately builder, and master of fire engines 

on the Edinburgh police establishment. 

54 Alexander Maclean, now or lately sheriff-officer in Edinburgh. 

55 James Evans, student of medicine, now or lately residing with Mr 

James Moir, surgeon, residing in Teviot Row, in or near Edin- 
burgh. 

A. WOOD, A.D. 



LIST OF ASSIZ£.-^4/A December 1828. 
City of Edinbubgh. 

« 

Special Jurors* 
James Trench, buUder, London Street 
John Paton, builder. Great King Street 
Nicol Allan, manager of the Hercules Insurance Company^ Heriot 

Bridge 
Charles Ferrier, accountant, Northumberland Street 
5 John Ramsay> merchant, residing in Prince's Street 



WiDiam Bonar^ banker, Abercromby Place 
Peter M'Gregor^ merchant. Castle Street 
Thomas Storrar, baker, Mansfield Place. 

Common Jurors. 

Robert Jeffrey, engraver, Milne's Square 
10 John Letham, baker, Pitt Street 

Alexander Thomson, grocer. West Bow 

Darid Hunter, ironmonger^ Jamaica Street 

James Meliss, merchant, Blair Street 

Robert Walker, tailor, Broughton Street 
15 William Robertson, cooper. Bank Street 

George Hogarth, jeweller, Milne's Square 

Richard Jones, tailor, Waterloo Place 

Thomas Nelson, bookseller. West Bow 

George Drummond, builder, Scotland Street 
20 John Davidson, tailor, Greenside Street , 

Robert Steele, confectioner, Hanover Street 

William Simpson, poulterer. Hunter Square 

William M'&ay, cabinet-maker. South Charlotte Street 

George Andrew Lutenor, portrait painteri Dundas Street. 

Town of Lsith. 

Special Jurors, 

S5 Charles White, merchant, Charlotte Street 
Abram Newton, merchant, James Place. 

Common Jurors. 

John MTee, merchant, James Place 
David Brash, grocer, Coalhill 
Thomas Barker, brewer, Yardheads 
50 Thomas Heriot Weir, baker, Kirkgate. 

County of Edinburgh. 

Special Jurors, 

Sir John Hamilton Dalrymple of Cousland and Falla, Baronet, 

Oxenford Castle 
William Hunter, farmer, Poltonhall. 

Comnum Jurors. 

James Banks* agent, Cassels Place, Leith Walk 
Cliarles Maralially meal-dealer, Marshall's Place, Stockbridge 
35 George Ritchie, merchant, Cassels Place, Leith Walk 
James Allan, wine-merchant, Hope Street, Leith Walk. 

COUNIT OF LlNItlTHGOW. 

Special Juror. 
Andrew Vannaoi distiller, Borrowstounness. 
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Commaii Jurors* 

Robert Arkley, baker, Borrowstounness 
James Aindiey grocer there 
40 Thomas Boag, diipbuilder there 

CoCNTY OP Haddington. 

Special Jurors. 

John Huttooy residing at Gifford Vale 
Robert Ainslie of Redcoal. 



Common Jurors. 

William Bell^ erooer, Dunbar 
Henry Fenwi(£, grocer, there 
Alexander Sanderson, grocer, there. 



TRIAL. 



Wednesday^ 2Uh December^ 1828. 
The Coart met precisely a Quarter past Ten o'Clock« 

Present, 



The Right Hon. David Boyle, 

Lord Justice Clerk* 
Lord Pitmillt. 



Lord Meadowbank. 
Lord Mackenzie. 



Counsel for the Crown. 

Sir William Rae, Bart. — Lard Advocate. 
Archibald Alison, Esq. 1 
Robert Dundas, Esq. y-AdvocateS' Depute. 
Alexander Wood, Esq. j 

James Tytler^ Esq. W. S. Agent. 
Counsel for the Pannels. 



For Burke. 
The Dean of Faculty. 
Patrick Robertson. 
Duncan M^Niell. 
David Milne. 



For M}Doug0l. 
Henry Cockburn. 
Mark Napier. 
Hugh Bruce, 
George Patton. 



James Bbveridge, W. S. one of the Agents for the Peer, — ^ 

Agent. 



The Pannels took their place at the Bar. 

The instance beine called by the Macer, the Lord Justice Clerk 
said — William Burke, and Helen M'Dougal, pay attention to 
the indictment that is now to be read against you. 

Mr Robertson. — It is unnecessary to read this libel at pre- 
sent. We have an.objection to this style of proceeding— an ob- 
jection against that libel being proceeded in in this shape ; and 
it is proper to state the objection to it at present. 

Lord Justice Clerk. — I am quite unaccustomed to this 
mode of primary objection to an indictment being read. The 

c 
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objection to the relevancy of the indictment is the proper time 
to state ity and not at this time. 

Mr Robertson. — It is not necessary that it should be pre- 
viously read, by the recent statnte. 

Lord Justice Clerk. — We have found very little advantage 
from not reading indictments. The proper way is to read them, 
unless they are uncommonly laid. 

Mr CocKburn. — It is not necessary to be read. We object 
to the reading it, as it prejudices the prisoners. We think that 
the prisoners would be prejudiced by reading that which! the' 
Court will ultimately find no legal part of the libel. 

Lord Meadowbank. — ^What I hesitate about at all, is against 
interfering with the discretion of the Court. 

Mr Robertson. — If the Court wish the indictment read, we 
do not mean to press the matter farther. 

Lord Justice Clerk. — I think that every thing should be 
read. 

William Burke, and Helen M^Dougal, stand up and hear the 
indictment now to be read. 

The preceding indictment, (on pag^ 1 to 4), was then read 
by the Clerk of Court 

The following Defences against the indictment Were lodged 
for the prisoner Burke : — 

' The pannel submits that he is not bound to plead to, or to 
be tried upon, a libel, which not only charges him with three 
unconnected murders, committed each at a different time, and 
at a different place, but also combines his trial with that of an- 
other pannel, who is not even alleged to have had any concern 
with two of the offences of which he is accused. Such an ac- 
cumulation of offences and pannels is contrary to the general 
and the better practice of the Court ; it is inconsistent with the 
right principle ; and, indeed, so far as the pannel can discover, 
is altogether unprecedented; it is totally unnecessary for the 
ends of public justice, and greatly distracts and prejudices the 
accused in their defence. It is therefore submitted, that the; 
libel is completely vitiated by this accumulation, and cannot 
be maintained as containing a proper criminal charge. On 
the merits of the case, the pannel has only to state>, that h^ is 
not guilty, and that he rests his defence on a denial of the 
facts set forth in the libel.' 
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The Defences for Helen M^Dougal were lodged and read as 
follows: — 

^ If it shall be decided that the prisoner is obliged to answer 

* to this indictment at all, her answer to it is, diat she is not 

* guilty, and that the Prosecutor cannot prove the facts on 

< which his charge rests. But she humbly submits that she is 

< not bound to plead to iL She is accused of one murder com- 

< mitted in October 1828, in a house in Portsburgh, and of no 

* other offence. Yet she is placed in an indictment along with 
^ a different person, who is accused of other two murders, each 
*'of themi committed at a different time, and at a different place, 
' -^-it not being allied that she had any connexion with either 
' of these crimes. This accumulatioQ of pannels and of of- 
' fences is not necessary for public justice, and exposes the ac* 

* oused to intolerable prejudice, and is not warranted, so far as 

* can be ascertained, even by a single precedent.' 

Mr Robertson. — ^My Lords, in support of the defences which 
have now been read to your Lordships, I must direct the atten- 
tlbn of the Court, as shortly as I can, to the grounds upon which 
we conceive that the trial upon this indictment should not be 
allowed to proceed. In the indictment there are named two 
prisoners, William Burke and Helen M^Dougal, which two pri- 
soners are not stated on the face of the indictment to have had 
any connexion with one another. It is simply stated, that there 
are two separate and distinct prisoners to be tried for murder, 
under one indictment. My Lords, the major proposition of the 
in^ctment contains a charge of murder, laid simply without 
any specific aggravation whatever, — then the minor proposition 
contains three charges for murder, totally unconnected with one 
another. The first chaise is against William Burke alone, of a 
murder said to have been committed in the month of April, or 
the month of March preceding, or May immediately following, 
in a certain place of the Canongate of Edinburgh. It is not 
stated that Burke had any accomplices in this murder. He is 
the sole person charged with that specific offence. Then, my 
Lords, after describing the manner in which the murder is al- 
leged to have been committed, it is stated, in the end of the 
charge, that this was done by the prisoner, < with the wicked 

* aforethought intent of disposing of, or selling the body of the 
' said Mary Piiterson, or Mitchell, when so murdered, to a phy-. 

* sician, or surgeon, or some person in the employment of a 
^ physician, or surgeon, as a subject for dissection, or with some 
' other wicked and felonious intent, to the prosecutor 
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Hi'usy while/ on the one hand, as your Lordihip8%iU reooMeet, 
there is no specific aggravation stated in the major proposition, 
— so, on the other, when the prosecutor comes to describe the 
intent with which the murder was committed, he does not con- 
fine himself to one species of intent, but states, that the murder 
was committed either for the purpose of giving the body over 
to a physician, or with some other felonious intention. . Then, 
my Lords, the second charge contained in the minor proposi- 
tion, is of another murder, alleged to have been committed in 
the month of October, at the distance of several months from 
the former charge. It is stated to have taken place in Tanner's 
Close, which is situated either in Edinburgh, or Wiester Ports- 
burgh. .He alone is charged with that offence ; and then the 
intent is laid precisely as in the former charge, — ^viz. selling the 
body to a physician, or surgeon, for the purposes of dissection, 
or some other purpose, to the prosecutor unknown. Now, my 
Lords, the third charge in the minor proposition is, murder 
committed in a different place in Portsbur^h, on another day, in 
the month of October ; or, in the usual style, on some other day 
in the month of September immediately preceding, or Novem- 
ber following. In this last charge of the indictment, William 
Burke and Helen M'Dougal are both included ; and after de- 
scribing the way in which the murder was committed, the in- 
tent is laid precisely as in the former charge. Thus, .your Lord- 
ships see, that there are three murders charged against the pri- 
soners,— one againiBt M^Dougal, and two against Burke, at dif- 
ferent times, and different places, without any connexion be- 
twixt these offences. Then there are libelled on five declara- 
tions alleged to have been emitted by Burke, — ^two declarations 
alleged to haye been emitted by the prisoner M^Dougal ; and 
there are farther libelled on eight different articles, against 
Burke, and six additional articles against Burke and M^Dougal. 
There is, finally, a list of witnesses to the amount of fifty-five 
in numbel". 

Now, my Lords, the question is, whether these charges are con- 
sistent widi the practice of this Court, or the principles of law, 
in regard to the cumulation of actions, and with that sound 
and proper discretion which, it cannot be denied on the other 
side of the Bar, the Court are bound to exercise in all cases 
e( this description? In considering that question, ^the first 
and most material point the Court have to attend to, is, whe- 
ther the prisoner suffers any prejudice from this mode of pro- 
ceeding ? Whether that prejudice is to such an extent as to 
justify your Lordships in quashing the whole of the indictment, 
or merely in selecting a part of the indictment for irial at one 



13 

tiine) or in separating thecaae of one prisoner from the other, 
most depend in a ^eat measure on the de^ee of prejudice which 
the ]NrisonerB may be presumed to suffer ? But the first point 
which your Lorddiips have to consider, is, whether the prisoners 
suffer any pre^iceoy this mode of procedure ? Your Lordships 
will be pleased to attend to the fact, that it is not charged in 
the indictment that there is any natural connexion betwixt the 
three offences; — there is no connexion in law, — no connexion 
charged, — and there is truly no connexion in any way whatever. 
With the exception, that the mode of murder, in the three cases, 
is described in the indictment as somewhat similar ; and with the 
further exception of the intent I have described, there is no pre- 
tence for saying that there was any connexion between these 
crimcQ. But, although the intent is thus laid in this case, it is 
not laid absolutely. It is either with the intent of giving the 
bodies for dissection, or, with some other intent, to the prose- 
cutor unknown. Now, my Lords, it is not necessary for the jhto- 
secutor to prove, in tlie case of any one murder, the intent to 
hand over the bodies for dissection. He may, however, prove 
this intent as to one, and as to the other two, he may prove that 
they were done for different ends, for gratifying private revenge, 
for the purpose, of robbery, or in any other way. Nay, my Lords, 
there is. nothing in common charged as applicable ta the three 
cases, — there is no connexion between them, either in time or 

5 lace, 'and no specific charge, by whidh the prosecutor is tied 
own to prove any natural connexion whatever among them. It 
is not said that they were committed in the course of any con- 
spiracy between die prisoners, or were tiie parts of one conse- 
cutive or following offence. They are laid simply and exclusive^ 
ly as three different offences, without connexion, and without 
any species of aggravation whatever. Now, my Lords, the whole 
train of this proceeding is quite unnecessary for the ends of 
justice. The crime of murder is different from all other crimes. 
When followed, by a conviction, it inevitably leads to the highest 
punishment of the law. We shall see immediately that there is 
a cumulation of charges allowed in cases of different kinds ; — 
bat I pray your Lordships to keep in mind, that murder is a crime 
of a peculiar description, and not to be looked to as a mere.or« 
dinaiy offence, of the same general character as those usually 
charged in the indictments of this Court. Therefore, this being 
the general state of the matter, let us first look to the case as 
applicable to the prisoner, William Burke. 

The mere fact of charging, on the face of this indictment, 
three unconnected murders, is of itself sufiicient to create a pre- 
judice against tiie prisoner. If this case were to go on to trial. 
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your Lordships would, no doubt, direct tbe Jury that specific 
and sufficient evidence most be brought forward as to each spe- 
cific charge. But although the Court were thus to address the 
Jury, it would be in v^n to say that any jury sitting in that 
box could act upon that distinction. They would necessarily bor- 
row some of the evidence in one transaction, and carry it to an- 
other. Although the law might separate the charges, it would 
be impossible for the minds of the jury to separate them ; and 
although one murder was proved, and the other not, as the facts 
could not be separated, the Jury would naturally convict the 
prisoner of the whole. Any light thrown on the murder proved^ 
would be carried to the one not proved. Nay, although neither 
the one nor the other were proved, yet it might be held, that, on 
the whole of the transaction, there was evidence against one or 
other of the prisoners. This is a prejudice arirang from the fact 
of the murders being connected in one indictment ; and it is a 

n'udice against which it is necessary effectually to guard, in 
iiig specially to the case of murder. I inust further observe, 
that in the indictment against Burke himself, — suppose it vras 
possible for the Jury to banish the consideration to which I have 
referred,— there are three murders charged against him, with 
,/S/i^<^6 witnesses. We have then seven declarations, five by 
him, and two by the woman. Although it is quite clear in law, 
that one set of declarations by one prisoner cannot be used in 
evidence against another prisoner ; yet here arises another im- 
portant consideration. It is necessary, in point of law, to have 
them separated, but it is impossible, in fact, that the Jury, un- 
der such circumstances, and in so protracted a trial, could sepa- 
rate them. They would unavoidably mix up the whole of these 
declarations, and mass them t^ether, although the Judge might 
direct the Jury not to do so. Substantially it is impossible for 
them to come to such a separation as is essential to the course 
of Jvstice. 

Look next at the case of the other prisoner. The prejudice is 
still stronger against her. This woman is charged with having 
committed a murder in October, in company with William Burke, 
with whom she had no connexion at all. She is actually brought 
to trial on that charge in an indictment, combining two other 
charges against the other prisoner, with whom she has no con- 
nexion whatever. Where is this to stop ? If the public prosecutor 
may do this, look to the danger of such a proceeding. I am 
now talking of a grievous case ; but if this mode of proceeding 
were sanctioned, he might go still further. He might combine 
tea murders in one indictment, in the case of different 
pri8oners-*^be might combine ten different offences against 
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ten different priflonerfly in ten different counties. Therefore, 
I submit it is plain there must be some limitation; and 
I wish to know where this is to end, if the Court may not 
interfere ? I say, here are two murders with which she has 
no concern. The Jury may mix up the whole together 
against her, and convict, from circumstances connected with 
the other murders, with which she is not charged, and as to 
which she is not put on her defence. Your Lordships see^ that 
in the end of the indictment, there are eight different articles 
libelled on against Burke, and six against M^Dongal. Just 
take the first of these articles, — the skirt of a gown. The 
prosecutor libels upon this against William Burke alone, aud- 
it cannot be produced against Helen M^Dougal. But in or^ 
der to establish the guilt of Burke,^ the prosecutor, in the 
ftrst place, connects Helen M^Dougal with William Burke; 
and then he traces the gown into the possession of Helen 
M'Dougal*. It is most evident that the first and second mar* 
der can be no evidence of the third : But he calls witnesses to 
prove that this was the gown of Mary Paterson, the first per-^ 
son murdered, which is thus traced into the hands of Helen 
M^Dougal. The witness adduced then swears that it is the 
gown of Mrs Campbell^ and noi qf Mary Paterson, which is 
thus adduced against M^Dougal, as conclusive evidence, with-* 
out being libelled on against her at all. I know your Lord* 
ships would say that this must be struck out of the fwteSf 
as no( being evidence against Helen M^Dougal ; but it could 
not be struck out of the minds of the Jury. The prisoner, in 
this way, would also be put off. her guard. She saw on the 
face of the indictment nothing about a gown libelled on 
against her ; and she would not be under the necessity of pre^ 
paring evidence to show, that though it was the gown .of 
Campbell, yet she came by it fairly and honestly. So yon 
have an article of evidence adduced against the prisoner not 
libelled upon, and the prisoner put off her guard with regard 
to the evidence to be produced against her : Therefore, I sub* 
mit to your Lordships, that a still, stronger prejudice exists 
against her than even against the other prisoner* 

Now, my Lords, if such be the case, the question is, Whe» 
ther this be a legal proceeding? If I have satisfied your 
Loidships that there is a prejudice against one or other of 
the prisoners at the Bar, I submit that this is of itself suf- 
ficient. It is the undoubted law of this country, that every 
prisoner is entitied to the various defences which his own 
particular case may offer.; and the. more atrocious the charge 
against him isi the greater ought the care of the Cpurt to 
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be, that he shall not suffer prejudice from the way in which 
the charges are brought forward. Let . us look then to 
the authorities which hare regulated the practice of the 
Court on this subject. So far as we can discover from the 
records of this Court, this is the first^ c(zse in which it was 
ever attempted, on the part of the prosecutor, to charge, in 
one libel, three murders, committed at different times. There 
may be cases where three . persons were slain at the same 
time, as in the case of the Aberdeen Riots, from one dis-' 
charge of musketry; or there maybe the case of a person 
poisoning a Whole family, where, as Mr Hume says, the 
whole may be charged in one libel, as being part of one foul 
and nefarious story. If a prisoner suffer a prejudice there, 
it is only from the number of crimes committed by himself 
at one time ; and he cannot complain. But I say there is no 
accumulation of crimes charged as committed at one time 
here» but three unconnected murders, committed at diffe- 
rent times and places, charged against one prisoner, who is 
combined with the case of another prisoner, charged with one 
only of these murders. If there be any authority for this, it 
is incumbent on the prosecutor to show it. Let us see the 
cases that come nearest to this. It is not a little remarkable, 
that in the work of Sir George Mackenzie,— one who is little 
suspected of being too favourable to the prisoner, — although he 
states it was the practice of his day, to have an aecumuiatibn 
of offences in one indictment, and that this was not con^dered 
illegal; yet he strongly reprobates this as inconsistent with 
the true principles of the law of Scotland. I read from 
Part II., title 19, sect. 7. He refers to the quoniam oA* 
iachiamenta. He states, that ^ a person accused, was not 

* obliged to answer, of old, but for one crime in one day, 

< except there were several pursuers — quoniam attachiamentaf 

* cap. 65, by which accumulation of crimes was expre8»- 

< ly unlawful, sed hodie aliter obtinet; for now there is no- 
*' thing more ordinary, than to see five or six crimes in one 
<- summons or indictment, and to see one accuser pursue se« 

< veral summonses : And yet, seeing crimes are of so great 
^ consequence to the defender, and are of so great intricacy, it 
^ appears most unreasonable that a defender should be burdened 
^ wM mare than one defence at once ; and it appears that accu- 

< mulation of crimes is intended either to lese tiiefame of the de^ 
^ fender^ or to distrat^ him from his defence,* I say, my Lords, 
here is brought out, in the clearest terms, the just and impartial 
principle, that the accumulation of offences is burdensome and 
offensiYe to the pannel, and that he is not called upon to defend 

5 
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himself against more than one crime at one time. The ac-^ 
cumulation of charges was thus considered an injury eyen ia 
Sir George Muskenzie's time, as tending to distract the pan- 
nel in his defence. Such being the oldest authority, let us look 
to the principles laid down by Mr Hume. Mr Hume treats of 
the accumulation of crimes, under three different heads. In the 
first place, he mentions the accumulation of various crimes 
of the same sort. In the second place, he mentions the com- 
bination of different crimes, where they are part of the same 
transaction. Then, thirdly, the combination of several uncon* 
nected crimes against several prisoners. In the first place, 
your Lordships bearing always in mind, that we have here three 
unconnected crimes in the same indictment, and two uneon- 
nected prisoners — ^let us see what is said by the learned au- 
thor : I read from page 166 of the 2d vol. — ' In the first place/ 
he says, < the competency never has been disputed, of charging 
^ in one libel any number of criminal acts, if they are all of one 

* name and species, or even of one 61ass and general descrip* 
' tion ; so as to cohere in this point of view, and stamp a ch»- 
^ racter on the pannel, as one who is an habitual and an irve- 

* claimable offender in this sort,' &c. It is quite plain, that 
the author does not here refer to murder at all ; for he lays 
down the general doctrine, and recognizes it as affording a 
sort of * habit and repute/ In murder^ I do think that one 
act is quite sufficient of itself; and it never could be meant 
that it is competent to accumulate charges of this kind, in or- 
der to ascertain whether the murderer was, in the language of 
our author, an * irreclaimable qffendef^ in that crime. There- 
fore, when he treats of this sort of accumulation, the cases 
which he puts are acts of stealing, housebreaking, or the like. 
^ Thus, James Inglis was tried on one libel, for three acts 

* of horse-stealing, and one act of pulling and stealing wool ; 

* William Pickwith, for three acts of highway robbery ; Tho- 

* mas Thomson, for three acts of housebreaking; and Walter 
' Ross, for two acts of pocket- picking.' — p. 166. All cases of 
housebreaking and theft are crimes of a totally different descrip- 
tion from the present. It may be right and proper, in order to 
have the law administered in a salutary manner, to have small 
ofiences brought out at once, but not in crimes of this descrip- 
tion. No doubt housebreaking is a capital offence, but it is not 
of the same kind as murder, and does not lead so certainly 
to a capital punishment. It is quite plain that this is the 
principle by which he illustrates his view of the matter ; for he 
refers to two or more acts of pocket-picking. They bear no 
resemblance to a case like the present. He quotes, under 
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Hkis paBsage, no caMS of marder; and he oonfines the flhi»- 
tration to those I have mentioned. 

Now see, in the next place, what Mr Hume states aa to 
the combination of connected crimes. Here he quotes se- 
veral cases— -some very old. He treats of one of robbery and 
murder — ^robbiag^ a post-boy, and murdering hi^a. There was 
no harm in putting those two charges into one indictment. 
They were part of ihe same foul and nefarious transaction ; 
1m states, that though die charges may be of different crimes, 
iliey are still part of one foul aad nefarious transaction, and 
«o may be tried together. But, my Lords, in the present case, 
there is no oonnexion in the crimes ; aad it is not stated that 
4ikey were part of the same foul and nefarions 8tory,-*>or that 
4km prisoners were connected with one another,— «or that the 
crimes were planned and accomplished with one and the same 
irarpose ;— Therefore, that class of cases are not connected 
with the {Nresent. The learned author goes on to a more 
toomplieailed kind, — as, for instance, a ease of theft, murder, 
and robbery, committed against varicNis persons, in diffBrent 
years. Then he proceeds to quote cases in 1696 and 1713, 
tssine mt which I am sure my learned friends, instead of fol- 
lowiBg, in the present day, would hold 4ip as a beacon to 
avoid. In one case, there were ^ ten different species of crime, 
•^-^lamely, fire-raising,— attempts and threats to raise fire,— 
attempts to poison, — theft and depredation,— reset of theft,—- 
the hiu'boaring, outhounding, and maintaining of thieves and 
robbers,-— soming, — ^and levying of Mack-mail,'*-* and the 
killing and eating of other people's sheep. Under which 
diffiu'ent heads he was charged with a variety of separate 
acts, to the number of twenty, eommitted against sundry 

Grsons, from 1720 to 1726, and many of them but loosely 
d in the libel. The Lords thought it proper to restrict 
the trial to the more special chaises, and Aose of the higher 
order, vis. the fire-raising, the attempts and tkreats to raise 
fire, and the attempt to poison.'— ^/i. 168. I am sure suth a 
oharge as this would not be followed in the present day. There- 
fore, I quote that case, in order to show your Lordslups that it 
does not €ome within the principle Mr Hume lays down as to 
the ease of crimes limited to one person, and it is for your 
to say, whether or not, in other respects, this is a 
to be followed in the present instonce. Even here some 
4if the charges were passed from. In like manner, in other 
cases, when they find such accumulations to be oppressive, 
ihey proceed to th« trial of as many of the articles as they 
nn overtake, and dispateh them. I may mention to your 
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Lordships that there is a case iar 1784, where the Lord Advocate" 
did depart from several of the charges. 

I may next call your Lordships' attention to what Mr Hume 
says under the third head of accumulation against several 
persons. I have already stated to your Lordships, that where 
any prejudice exists in the minds of the Jury in the case of one 
prisoner, he is entitled to the remedy of separation. But it is 
plain Mr Hume considers the union of several prisoners charged 
with different crimes, to be illegal. Observe what he says in re- 
gard to several prisoners charged in the same libel with several 
unconnected crimes. It is quite true that the learned author 
puts a case, John for murder, James for theft, and George for 
forgery, which he says is incompetent. But I ask your Lord- 
ships, would it not make any difference in principle, that Jolm 
should be accused of one murder, and James of another, in the 
same indictment^ in place of John being accused of murder, and 
James of theft ? The last would not appear to me to-be such a 
strong proceeding as the former, though Mr Hume says it is 
illegal.— J9. 171. 

Mr Hume next quotes the case, in 1784, where there were 
hmr prisoners, to which I already alluded. Two of them were 
chained with a riot on the 4th of June, and the other two for 
another on the 7th of * the same month. The charges in the 
' libel were here so far distinct, as no one of the pannels 

* was accused of being accessory to both tumults, but to one of 

* them only. In consequence, at calling the libel, and though 

* no objection had been moved, the Lord Advocate represented 

* to the Court, that the form of the charge appeared to him to 
' be, in this respect, improper ; and he therefore craved permis- 

* sion to desert the diet, as to the riot of the 7th of June^ and the 
' two persons charged therewith ; which was allowed accord- 
^iBgly.' — -p. ITl. There the Lord Advocate thought it his 
duty to pass from one of the charges, and, in the jffr^f place, pro» 
oeeded with the others. I know Mr Hume says, that as our law 
stood formerly, the public prosecutor was warranted by the 
practice to have proceeded. But I pray your Lordships to 
obaerve, that this was done in 1784. And then, in what way 
does the learned author describe the cases ? He quotes a set 
of cases in 1696, 1717, 1718, and one in 1783. What sort 
of cases are tiiese ? The oldest one is in 1696, viz. — * Patrick 

* and James F^ fitther and son, where the libel chai^ged 
' both pannels with a murder and a forgery, and the father only 
^ with several other crimes.'. And then one in 1717, wheri^ 
certain ministers were prosecuted on the same statute, for enter- 
ing into their respective kirks, viz. — < Alexandisr Robertson, 
*mi seven peiwms more, all of them Episcopal ministers,, 
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who were prosecuted on the same statute, and for the sane 
sort of crime, of which they had seyerally been guilty) by 
intruding in to. their respeetive kirks, and exercising the pas- 
toral functions there, after lawful sentence of deposition. The 
case of George Fairly, and two persons more, indicted on the 
toleration-act, and the other laws in that behalf, for officiating 
as Episcopal ministers, without recording their letters of 
orders, or praying for the King. The like in the case of Alex- 
ander Robertson, and five others, indicted for officiating as 
Episcopal pastors, without having duly qualified and complied 
in terms of the statutes ; and for leasing-making, in praying 
for the Pretender, either directly or in equivocal terms, at 
different times and places. Further, the libel, in this case, 
bears a separate charge against Robertson alone, for drinking 
the Pretender's health ; a charge against William Duguid 
alone, for clandestine marriage ; and a charge against four of 
the six pannels, for violently and riotously taking possession 
of a church : All which articles were remitted to an assise 
along with the others, probably because those several offences 
agreed in this cireumstance, that they ail savoured of JacO' 
bitism and non^conformUy^ or were injurious to the discipline 
of the church, and were imputed to persons of one class 
or calling. The case of David Strang and William Wyllie, 
is another instance of the like character: The libel here 
went to trial against Wyllie, for tlu-ee acts of clandestine 
marriage, and agiunst Strang, for one irregularity of the same 
sort) which was quite unconnected with the otiftrs : A 
strenuous opposition had been made to it, on the part of the 
pannels.' — p, 172. 
I do not think any of these last were crimes of a very 
atrocious nature. A charge of three acts of murder is very- 
different from a charge of three acts of non-conformity. It sa- 
vours of something worse than Jacobitism. But there are 
none of these cases subsequent to 1784,— nothing to show 
why the prosecutor ought to have proceeded with one set of 
prisoners, without going on with the other. The only thing 
mentioned by Mr Hume, which could have justified a contrary 
course, was these old cases. There are some others, but it is nn-^ 
necessary to refer to them, as they are all of the same descrip- 
tion. He says, that in later times, instances are still to be met 
with, though not so strong or so numerous. Then, he quotes 
the case of Clark, Calder, and Donaldson, * where the indictment 
' was for one act of shopbreaking? in which all three were con-* 

* cerned, — ^and for another done by Calder and Donaldson 

* only. But both shops were situated in the same town, and 

* were broken about the same time ; and the three pannels were 
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* all of them soldiers ;*-Clark and Donaldson in the. same re- 
^ giment and company : It appeared too in evidence, though 
^ not mentioned in the libel, that they were in a course of shop- 

* breaking, and sharing their profits. For these reasons, the Court 

* repelled an objection which was stated to the libel/ — p. 173. 
Next, he quotes a case where there are two persons engaged 
in one act of housebreaking, — and another in another act 
of the same kind ; — but he quotes no cases of murder. Even 
in. the case of the housebreaking referred to, there was a clear 
connexion. It is thus stated :—^ The like plea was urged, 

* hut with as little success, in the trial of Archibald Stewart 
^ and Charles Gordon. Stewart was charged with three acts 

* of housebreaking alone in Edinburgh, and Gordon with re- 

* setting the stolen goods on these several occasions : And 

* Stewart was further charged with one act of housebreaking 
' nlone at Nidpath-Castle, in the county of Peebles ; in which 

* instance, the spoil had not come into Gordon's hands. But 

* it was related in the libel, that Gordon was married to Stew- 
Vjurt'a sister, and that both were habite and repute to be thieves ; 

* and it appeared from this train of resetting the booty made by 

* Stewart, that Grordon was under a compact to assist him in his 
^ thefts/— /I. 173. So here they were charged in the libel, as. ha- 
ving a connexion with one another ; and although they were not 
connected in the last act of housebreaking, they were connected 
in being habit and repute thieves, and concerned in a general 
system of depredation. But liere we have a case totally dif- 
ferent from any which can be brought forward on the other 
side. Here there are charges without any connexion, and 
prisoners without any connexion; and yet they are charged 
conjunctly in one indictment. Therefore, to obviate all pre- 
judices in the minds of the Jury, the Court are entitled to give 
such remedy as they think fit, under all the circumstances. 
I may mention another class of cases, where it is common for 
two prisoners, although charged U^ether, to be separated the 
one from the other. Such a course is always followed, where 
the one may give evidence on behalf of the other. This has 
been frequently done. Your Lordships will remember the 
case of Surrici^e and Demsie. Therefore, we go back to 
the great principles which are lud down in the emphatic words 
of Sir George Mackenzie, viz. — ^ It is imreasonable that a 

* defender shall be burthenedVith more than one defence at 

* once, or distracted in his defence.' That is the principle 
which runs through all our decisions ; — and I must take 
the liberty of saying, that if there was ever a case where a 
sound discretion would be exercised in separating the charges, 
it is, the present The very circumstance of there being mur- 
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der charged here, is of itgelf sufficieiit to justify the course. 
Bat there are three murders charged with one intent, which is 
stated, although not stated absolutely ; and, although the public 
prosecutor was not bound to state any intent at all, he has lo-* 
troduced that species of intent. Yet, he has been pleased to do 
so, when it is matter of public notoriety, that the minds of men 
are excited in an unusual d^ee upon this Tery subject. God 
forbid that I should suppose that this would prejudice your 
Lordships, or the respectable Jury that is to try this case. But 
it is a circumstance which your Lordships cannot overlook; and 
I say that no Jury should be impannelled under an indictment 
calculated to awaken such prejudices. It is but fair to the pri- 
soners, and necessary for the administration of public justice at 
large, that they should be tried in a cool and deUberate manner, 
not upon the three charges in one indictment, but upon one 
charge alone. This is not a case where your Lordships are 
now to make a precedent diametrically opposite to the humane 
principles of the law of Scotland, contrary to the more ancient 
practice of our law, and contrary to the better practice of thtf 
present times. 

Finally, I am aware that it is not usual to refer your Lord- 
ships to English authorities in this Court,-^! am aware that 
four Lordships are to look to the law of Scotland; but I hope 
am not detracting from the authority of your Lordships wh^ 
I refer you to that law. It surely cannot be wrong to ascer- 
tain how those persons would be dealt with in the other end 
of the island,-— and there I understand the practice,is uniform, 
•—not to combine two felonies against one prisoner in the 
same indictment. I see it is laid down by Lmrd Ellenborought 
in a case which was tried in 1809, a case of various acts of 
fraud. There the counsel for the prisoner took an objection 
to the charge. — Lord Etlenborough says :— * It is usual in fe- 
^ Ionics^ for the Judge, in his discretion, to call upon the counsd 

* for the prosecution to select onefelony, and toconfine themselves 

* to that.' And, accordingly, Mr Chitty says distinctly, at page 
252, vol. 1st, * In cases of Felony, no more than one distinct of* 

* fence or criminal transaction at one time should regularly be 

* charged upon the prisoner in one indictment.' And, if more 
are chatted, the Court will quash the indictment. — Observe 
the reason, * lest it should confound the prisoner in his defence, 

* or prejudice him in his challenge to the Jury.' The;^ are 
cases where one prisoner will not be charged with many ciHmes ; 
afid the principle is the same which guides our praciioe, — 
namely, the prisoner would be prejudiced in his defenvce, by 
an accumulatioti of offences ; although, in point of law,) they 
iMay be combined in one indictment, the Court will quasHi the 
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indictment, lest the prisoner should suffer in his defence. My 
Lords, in addition to this, Mr Chitty points out, that it may 
prejudice the pannel in the choice of the Jury. The same 
applies here. If the charges had been separated, we would 
have had twenty challenges : If they are not separated, we are 
limited in our number of challenges. I do not say there are 
objections to the respectable Jury, with whose names we are 
furnished ; but there might be; — and we say we are deprived of 
our rights and privileges. When your Lordships look, then, 
at this case, in all the aspects I have set before you — when you 
see that there are accumulated and combined charges against 
different prisoners — when you see the atrocious nature of these 
charges, the number of the witnesses, the declarations, and 
the number of the articles libelled, — and when you see the hu- 
mane and salutary principles of our law, and the practice of 
this Court, — your Lordships will not be inclined to form n 

C'ecedent, which, in the first place, would be injurious to the 
w of the country ; and, in the next place, would be injurious 
to the unhappy persons now brought to this bar. 

Lord ADvocATE.^-My Lord Justice Clerk, your Lordship 
has heard these objections stated, with that talent and zeid 
which is ever exhibited by my honourable and learned friend, 
when he appears, as on the present occasion, gratuitously to 
d^end persons accused : But when the objections which have 
been stated are looked at in a legal point of view, and the au- 
thorities on which they rest are considered, I am persuaded 
that you will concur with me in thinking that they are en- 
tirely unfounded. It appears to me that my learned friend 
has mixed two objections together, which should be considered 
separately. The first objection relates to the bringing two 
prisoners to trial at the Bar of this Court, upon one indict- 
ment,-— the other, with charging one individual* in the same 
indictment, with three distinct and separate acts of murder. 
Now, my Lord, I mean to deal with these separately ; and I 
shall d^ very shortly indeed with the first. This woman is 
charged in this indictment, as having been guilty of the crime 
of murder, along with the man, in one of the three instances 
charged; and the libel accordingly, after narrating the two 
preceding acts, charges her as joint actor in the third. I 
think I could completely defend that proceeding, and show 
that it is sanctioned by the law of the country, and by nume- 
rous precedents. But I state to your Lordships, my object in 
putting her in that indictment was, that she might derive ad- 
vantage from being so placed. I will not detain your Lord-t 
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ships, by detailing those advantages, which must be obvioas to 
all, further than to notice, that if I had charged her in a sen- 
parate indictment, and had tried the man firsts and afterwards 
the woman ; adducing against her the same, or nearly the same 
evidence, which had been previously adduced against Burke; 
she could not have come here to this bar, in the same unpreju- 
diced state, after the public had thus heard the evidence against 
her, which she would now appear in, if the case, as against 
her, was to go to proof. I. think that that prisoner would have 
had good reason to complain of the public prosecutor, if he 
had acted in the way which my learned friend recommends, by 
first leading evidence in the trial of Burke, as against her, and 
then bringing her to that bar, and repeating the same evidence 
a second time.: — In that situation, I thought it my duty, in 
justice to her, that she should appear included in this indict- 
ment. But she, my Lord, makes the objection ; she says that 
she will be prejudiced. God forbid, that any person holding the 
-wtuatipn I do, should do any thing to prejudice a prisoner on 
trial. The very contrary motives guided my conduct in fra- 
ming this indictment in the way I have done. The question is 
DOW reduced to one of time and of trouble ; for, if I do not 
proceed against h.er to-day, she will be proceeded against ten 
days hence. In such circumstances, I shall certainly not' in- 
sist now on that woman's being tried on this indictment. I 
shall proceed against her alone, since she now says, that being 
tried on this indictment, will prejudice her cause. But if she 
shall suffer prejudice from the evidence in Burke's trial going 
abroad, let it then be remembered it is not my fault. She and 
her Counsel must look to that — it is their proceeding, not 
mine. 

As to the second objection, whether or not I am entitled now 
to go to proof on the three charges here exhibited, or shall 
proceed seriatim^ I am aware that this is matter of discretion 
with the Court. In so far, however, as depends upon me, I 
declare that I will not consent to this being dealt with in the 
last of these modes. No motive will induce me, for one mo- 
ment, to listen to any attempt to smother this case; to tie 
me down to try one single charge, instead of all the three. 
If I had confined myself to one of those charges ; — ^if I had 
served the prisoner with three indictments, and put the pannel 
to the hardship of appearing three times at that bar, I would 
have done one of the severest acts that the annals of this Court 
could show. I am told that the mind of the public is excited; 
if so, are they not entitled to know, from the firist to the last 
of this cai^ ? imd is it not my duty to go through the whole 
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of these charges. I would be condemned by t)ie country if I 
did not, and what to me is worse, I should deserve it ; ancl such 
being the result of my determination, I shall now submit to your 
Lordships the grounds upon which I conceive the objection must 
b^ repelled. 

This indictment charges William Burke with three separate 
acts of murder. It charges him, in the major proposition, with 
murder. I humbly conceive that the libel contains no aggrava- 
tion. These murders, my Lords, are detailed, as your Lordships 
see, as having occurred within the last six months — the one in 
April, the other in October, and the third in November. Your 
Lordships see that they were all committed in this city — one in 
the Canongate, one in Tanner's Close, and another in the house 
of this prisoner, — both these last in Portsburgh — both within 
fifty yards of one another ; and they are charged with having 
been done with the same intent. I say that intent is no aggra- 
vation of the crime. The crime charged is murder, which it is 
impossible to aggravate by any statement you can make. The 
intent is stated with the view of its appearing on the record of 
the Court, what the real motive of this crime was. My friend 
says, that I have not only stated the intent, but also with some 
other intent. The Court knows that when we libel intent, the 
intent is that which we know, and which the Court expects from 
ttB ; but there may be some collateral circumstances which those 
other general terms are meant to coven Thus, my Lords, these 
cases are all of the same degree — the same description of crime 
•^all committed within a very limited time — within a very 
limited space, and with the same intent ; — and the question is^ 
whether there is any thing in sound sense— in the law of this 
Country, or the authority of this Court, which excludes me from 
thus laying the libel ? I am told by my leahied friend, that this 
is the first case that has occurred where three murders have ap- 
peared in one libel, and it is with pain that I acknowledge the 
truth of the statement. It is with sorrow I admit that there is 
not only no precedent of such a thing in the annals of this Court, 
but in the annals of any civilized country whatever. That an 
individual should have been found capable of committing three 
distinct acts of murder, is a thing unexampled, and almost in- 
credible. The occurrence has been left for our day, and for our 
country, and must thus for the first time be dealt with. But re- 
peated instances of other crimes, of a capital nature, have been 
Committed by the same .individual, and the ,same rules must 
apply to both. These rules are, that wherever the crimes are of, 
the same description and character, they may be tried on the 
same indictment. My friend has referred to a variety of autho* 
rities on the same subject ; I humbly conceive that they will all 
be found to bear against him. The first is that of Sir George 
Mackenaie, which applies to the case of individuals haying three 
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diiFerent summonaed, at the instance of three different 'eompl|»tf% 
ers. ' He says, '* a person accused was not obliged to answer, of 
old, but for one crime in one day," &c. (Vide Mr Hobertson's 
speech, page 16). That more than one summons should not be 
exhibited the same day, — that is the true import of this passage. 
Now, my Lords, I would like to direct your Lordships' attention 
to the authority of Mr Baron Hume (page 166, vol. ii). This 
author says, S^ the incompetency has never been disputedl of 
charging in one libel, any number of criminal acts, if they. are 
all of one name and «pecies, or even of one class and general 
description, so as to cohere in this point of view, and stamp a cha^ 
racter upon the pannel, as one who is a habitual and irreclium- 
able offender of this sort." Now, your Lordships see that my 
indictment falls directly under the law laid down here by Mr 
Hume ; the crimes are all of one name and species, all of one class 
and description, and stamp a character upon the pannel, which a 
jury and the Court are bound and entitled to look to. The prisoner 
is entitled to all fair means of defence, but we must look to the 
interest of the country; if we were to be excljaded from bringing 
before a jury the whole extent «of the guilt of the individual* 
such guilt being ^ways confined to one name and one description, 
the consequences to the administration of justice would be most 
prejudicial. Mr Baron Hume goes on to say, *' thus James Inglis 
was tried on one libel for three acts of houselnreaking, and one 
act of pulling and stealing wool, William Pickwith for three acts 
of highway robbery, Thomas Thomson for three acts of house- 
breaking, and Walter Boss for two acts of pocket- picking. Li- 
deed, there is no instance, so far as I have observe^) of the dis- 
tribution of the several charges into -separate libels in situations 
of this kind." These authorities all appear to be so decisive 
against my learned friend, I am surprised how he could have re- 
ferred to them. My learned friend says that he sees no autho- 
rity for accumulating such charges: I see no authority for 
separating them. According to Mr Baron Hume's authority, 
the separation of such charges is unexampled in the annals of 
the criminal court. Your Lordship will see. the hardship to in- 
dividuals, if they were to be tried day after day for crimes of the 
same description, instead of being put at once to their trial for 
the whole. The same rule applies on all these occasions, where 
the criminal acts, though of different kinds, have a natural ire- 
lation and dependence on each other; and accordingly, notice is 
taken by Mr Baron Hume of a case of gr^t importance, that 
made a great noise at the timc^r— the case of Naimeand Ogilvie, 
accused of incest, adultery, and poisoning the female's husband* 
In this case the objection was taken, and was expr^ly repelled. 
Mr Baron Hume also mentions that the same objection was re- 
pelled in the case of John Irvine, where he was charged with 
^ve acts of robbery, each of them capital crimes. Thus, this 
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objection Uas been repeatedly stated, and repeatedly repelled by* 
tbe decision of this Court. If such decisions are not to regulate 
your Lordships, I do not know in what way the actions of men 
can be regulated. In criminal matters, beyond all others, pre- 
cedents ought to be strictly adhered to. There are a variety of 
other passages to the same effect; and I would just refer your 
Lordships to the daily practice of this Court in this matter. I 
would refer your Lordships to the case of James Martin, where 
a man was tried and convicted for four housebreakings. I 
would refer your Lordships to the case of Donaldson, tried for 
tbeft, reset, housebreaking, and theft, — all separate acts. I 
would refer you to the case of Beaumont, at Aberdeen, in 1826, 
where six different acts of housebreaking were charged, and the 
man sentenced and executed* I would refer you to the case of 
Gillespie, at Aberdeen, in 1827, where he was tried for nin^ acts 
of forgery, and executed ; and I would refer you to the well- 
known case of Snrridge, 7th November, 1820, which occurred at 
Greenock, where a man was indicted for two different acts 
^f murder, and where the acts were committed at the distance 
of an hour from each other. These authorities and decisions of 
your Lordships, and the practice following upon them, must 
guide this matter now. 

With respect to the reference made to the law of England to 
cases of this sort, the passage which my friend referred to, in- 
stead of being for him, is against him, and can only lead to the 
conclusion for which I have thus contended. Lord Ellenborough 
says — *^ In point of law, there is no objection to the insertion of 
several distinct felonies of the same degree, though committed 
at different times, in tbe same indictment against the same 
offender; and it is no ground either of demurrer or arrest of judg- 
ment.'' — (Chitty, page 253). This is precisely our law on the 
subject ; but English practice certainly cannot rule the decisions 
of this Court in criminal matters, which have been fixed and de- 
cided so wisely, so long, and are so perfectly understood. On 
the whole, this objection ought to be repelled, and I ought to be 
allowed to proceed to trial against Burke, on the three different 
charges for murder contained in this indictment. 

Deak of Faculty. — My honourable and learned friendoppo- 
site may rely on this, that none of us on this side of the bar en- 
tertain the smallest doubt that he has brought this case to trial 
in the manner that he thought best calculated for justice. Ou 
the other side, I know he will give us credit for this, that we 
state this obiection from a firm conviction that it is essential for 
the ends of justice that it should be sustained* I was surprised 
at one observation of my learned friend, in concluding his speech, 
when hfi mentioned to your Lordships that it was of infinite im- 
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pgrtance that tbe decwions and pmctiee of tlik Court dMfuld bo 
adhered to ; and yet candidly admitted to us, that this is the very 
first example on the whole reoord of tbe Justiciary Court of an 
indictment in the case of marder being so framed. Accordmgfy^ 
this is the very first example of three or two separate or unoim^ 
nected murdersi alleged to have been committed at different 
times, places, and circumstances, being put into one indictment. 
No such instances can be produced ; and are we not justified in 
representing to the Court that which is scarcely denied to 
be a relevant ground of objeetion-^that the prisoner might 
sustain infinite prejudice in his defence, if he were to be put to 
his trial on this indictment with all the concomitants with which 
it is connected ? If I understand my friend right, he means to 
desert the diet pro loco et tempore as to the woman, the hardehip 
as to her being self-evident ; and therefore her interest is not now 
before your Lordships. But the question remains, and I trust it 
will appear to your Lordships that it is a question of importanee» 
whether the interest of the male prisoner is not infinitely pre* 
judiced by the form in which this indictment is framed. If I 
understood my learned friend, this indictment was framed for 
tbe purpose of producing an effect which, I shall submit to yottr 
Lordships, is clearly calculated to lead to the greatest injustice 
to this prisoner. Therefore, let us see what it is that the prose* 
cutor insists on passing to the jury. He makes an averment in 
this indictment that three murders have been committed. We 
shall submit that there are sufficient grounds for not putting the 
prisoner on his trial upon any of these charges under this indiet* 
ment. Your Lordships will assume, in the first instance^ not only 
that the prisoner may be innocent of each and all of these offencesi 
but that he is innocent of them. We are entitled to the bene& 
of the ordinary presumption, that a man is not guilty of the 
crimes that are charged against him till these crimes are substaik- 
tiated by clear, undoubted, and positive evidence. If he only^ 
get the benefit of that principle, granting that the prosecutor is 
only doing his duty in bringing him to trial for any offence which 
he is supposed to have committed, let us see whether this form of* 
the indictment is calculated to do the plainest justice to the ac- 
cused. There are three charges of murder :— one said to have 
taken place in tbe Canongate of Edinburgh, in tbe month of April 
1828 ; another in October, said to have taken place in the house 
of a person of the name of Hare, in Portsburgh ; and aaoth«r 
on the last day of October, in a different place in Portsburgh, in 
a house said to be inhabited by the panneL Now, my Lords, these 
are separate charges of the murder of course of different persons, 
totally unconnected with one another, living in different places, 
found in differ^it places, and in different circumstances ; sukl the 
last of these acts is said to have been committed in conjunction 
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with a third person, who m not stfUed to kave any connexion 
with the other acta. Sopposing that the prosecator is in a aita*- 
ation to prove one of these murders, I need not tell yonr Lord^ 
ships that that will infer the -death of the panneL If he is in a 
sitoation to prove any one of then, it will lead' to that result. 
And I need hardly say, that in sach a case it will lead to it in^ 
fallibly. Now, my Lords, I ask for what purpose are we to hav6 
three murders crammed into one indictment ? If the object is 
taaee, whether the man has committed the crime of murder o^ 
noy this must be done by proving a specific act of morder by 
facts which most and can relate to it alone. If the prosecutor 
is in a situation to prove one such case, where is the necessity 
for putting another separate charge of a different murder. There 
is plainly no such necessity. If we go to triail in this case, and 
if evidenceis brought for the purpose of proving him guilty of 
one of these murders, and the prosecutor totally fails to prove 
it, ot leaves that case in such doubt of the guilt of the pannel 
as to entitle a jury tagive a verdict of not guilty, or not proven*, 
— most assuredly, my Lords, if that should turn out to be the 
state of the case, it could never for a moment be pretended, that 
that ixtigmpt to prove the pannel guilty of one murder of which 
he must be acquitted, could be used as a circumstance of evi- 
dence to prove him guilty of the other. Will any body say that 
a false charge, or a charge that turns out false in the evidence 
— -a charge* upon which the jury might say he is not guilty — ^is 
tu be taken- to prove a separate and distinct murder ? Surely it 
is impossiUe to maintain that. And if no such argument could 
be used, what^ then, is the purpose to be served, by putting three 
several murders into one indictment ? My learned friend says 
h* considers it for the advantage of the prisoner, because he might 
otherwise be exposed to one trial after another. But we must 
be alhMved to judge of thnt, and we have fully considered the 
matter. Each case of murder must be proved by its own facta, 
and a tcUis gualis proof as to one cannot l^ally be allowed to 
operate as a make- weight in proving the other. The injury, there^ 
fore, which the pannel sustains by this form of indictment is 
manifest. You cannot lay that indictment before a jury, without 
necessarily producing prejudices in their minds from the very lact 
that he ia there gravely charged with three separate murders. 
Accordingly, my learned frigid at last comes to a point. I beg 
pardon if I am wrong, but as I understood him, he candidly spoke 
out that he thought it hia duty to put all the three murders, and 
tO' include both the man and the woman, in one indictment, be- 
cause au attempt to separate them would be an attempt to amo^ 
ther the charges that were brooght against the prieoners :-^hat 
isto say, that though the several Hiurdwsare charged specifi- 
cally as separate crimes, the prisoner is not to be tried on each 
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on its own merits^ but he is to answer to them all at once as ma* 
king up^ by a supposed connexion between them not charged m 
the indictment, some general charge of the crime of murder* It 
is saidy that by this objection we are endeavouring to smotfier 
the disclosure of the whole siory. What is meant by this mno* 
theringf The Lord Advocate is undoubtedly entitled to bring 
4he prisoner to trial on all and each of these charges. We are 
doing nothing to prevent this. But if the meaning be that we 
are desirous, while under trial for one murder, to keep back 
from the jury all facts relating to some other murder totally un- 
connected with it, I say that in this sense we are entided to do 
so, and justice requires that such a smothering of the assumed 
story should take place* For what does it amount to but an at- 
tempt to prejudice the minds of the jury by facts confessed to be 
irrelevant ? The nature of the charges themselves is sufficiently 
calculated to excite unfair prejudices, originating as they are said 
to do in circumstances which unavoidably affect the best fedingi 
of the public. But it is the duty of the Court to take care that 
nothing in the mode of trial shall be permitted to aggravate or 
give force to such ill^timate impressions. And it is precise^ 
because it leads tp an assumed connexion between the chaiffss^ 
which is not libelled, and could not be libelled, that we say it 
is not a Intimate mode of putting the prisoners on their trial* 
It is said, that all the acts were committed in one place— in Edin* 
burglu But this will never do. There are here three separate 
places — ^three distinct venues — ^laid, just as certainly as if one 
act were in Edinburgh and another in Orkney. They may be 
said loosely, out of doors, to have all happened in one place. But 
Mere we speak of the locus technically, and it must be looked to 
in each case with legal precision. In the same manner, the 
crimes are totally separated and unconnected in rc^rd to the 
time of their commission. My learned friend says, they areofil|r 
at the distance of six months from one another. Is a distance «f 
six months a slight separation of time in such a matter ? One 
murder is said to be committed in April — another in the b^in- 
ning of October — and a third on the last day of October or the 
first November : And all these are put into one indictment. Is 
there no prejudice to the prisoner here ? Suppose I wished to 
prove an o/iU as to one or more of them : Is the prisoner not pot 
to an unreasonable difficulty in having to meet three such char- 
ges in one trial ? The difficulty of ascertaining the fact% and the 
danger of their correct application, is infinitely increased* I may 
have an alibi as to one — ^in another there may have been no mop- 
der committecU— in a third it may have been committed by a di^ 
ferent person* But the prisoner is to be perplexed in his pre- 
paration^ and the jury are to be perplexed in their consideration 
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of the Ga8e» \i^ the miirtare of tbe whole together, till at last 
they may be itnable teeee the bearings of the evidence in each 
elise, and he may be convicted upon the mere impression of guilt 
from the multiplicatiDii of charges, without any sufficient evidence 
in any one of them. '■ The acts charged, then, being perfectly 
eeparate in place, and time, and circumstapces, what remains to 
eoonect them ? My learned friend admits, that he has not libelled 
it aa an ag^avation, or in any way as to tbe nature of the 
offence in tbe major proposition, that the several acts were 
done in connexion with one another. But he says, and it is 
true, that he has libelled as to each in the minor proposition, 
that it wtis done with the intent to sell the body for dissection. 
The charge is, that the act was done with the intent of disposing 
of the dead bodies for dissection, or some other fehmious intent 
to the prosecutor unknown. It is said that these last words must 
^for nothing. Does my learned friend mean to say that be would 
feai in bis indictment if he did not prove the specific intent that is 
kid there ? This intention is laid, I think rather irregularly, in 
the nunor proposition, as tbe motive, for which the thing was 
4oaex That motive, by the law of Scotland, is a separate 
erime; and in a late case, it was held, that it was not competent 
to charge or prove one crime (embezzlement) as the inducement 
lo the commission of another {fire-raising), where there was 
ao substantive charge of it in the major proposition; But waiving 
ihat, I suppose it cannot be maintained that the prosecutor 
would £ail in his indictment by failing to prove that specific 
latent under their indictment for murder. If he proves the 
morder itself^ he is entitled to prove any intention, any motive 
timX led to it. And what eould the pannels' counsel say, if it 
•bould appear that one of the murders was eommitted for a dif- 
ferent purpose — ^for the purpose of robbery, or concealment of 
aome other crime ? It would evidently be no defence, that that 
motive w^ not specially libelled. If they prove the particular 
case of murder, what signifies the particular intent 2 The motive 
iwill not palliate it in the alightest degree, unless it eomes up to 
4hat aort of impulse which wiXX produce a justification or reduce 
ifae offence to culpable homicide. But suppose that the basis of 
-my friend's argument were granted to him, and that this libelling 
of the intent had the effect of connecting the charges of this 
indictment, the thing of which I complain is avoided. I complun 
^-it precisely because the indictment is so framed as evidently to 
produce ihe impression on the minds of the jury, that there is 
aneh a connexion between the separate acts, though there is ao 
anch direct charge in it. If my learned friend had so libelled it, 
-mm ahould have been upon a different question. Whether it was a 
Aompeteat charge at all or. not ? therefore^ upon tlua ii 
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he is not entitled to make that case, because he has put his libel 
in such a form as to admit of the discussion of that question. 
These are the views, in point of principle, on which I submit that 
this indictment should not go to trial. The plea on principle has 
been clearljrsupported by authorities; but beibre going into them, 
let me say a word more of the prejudice that the pannel mustsuffer, 
to which I have heard no answer. There are three charges of mur« 
ders, at the distance of six months, in different places— the pri- 
soner is put to his defencefi/teen days after receiving his indictment 
n — ^he is examined and re-examined*-five declarations libelled— 
perplexed and confused by these various charges, and now called 
on to speak to a list of fifty-five witnesses : I ask your I^ordships, 
is he not prejudiced in his defence by such a form of procedure ? 
It evidently exposes him to great and unusual difficulty. I think 
that there is great room for objecting to the competency of it. 
But I do not at present say, that it will or will not be a sufficient 
reason for quashing that indictment, and directing a different 
course. lam, at all events, entitled to speak to the discretion of 
your Lordships, and I hunibly submit that, taking it in that light, 
there is the most serious grround for the exercise of that discre- 
tion in this case. It is further evident, as mentioned in the autho- 
rity quoted from the law of England, that the prisoner may be 
prejudiced in his challenges of the jury ; and, my Lords, as the 
legislature has thought that of so much importance as to make it 
the subject of an act of parliament, it is to be presumed that the 
pannel has an interest to preserve it unimpaired. We do not at 
present know who the jurymen may be that may sit on this trial. 
We mean no offence to any individual ; but, speaking of the ab- 
stract principle and right, it must be of importance to the pannel 
to have the use of all the challenges that be may have upon this 
trial : If he use them all, he would in separate trials have a rigbt 
to make fifteen challenges, that is to say, five gentlemen on each 
of the lists of the jurymen that were to be drawn out of the box* 
Can it be denied, then, that he is prejudiced in this point, if the 
prosecutor combine all the three charges in one indictment ? In 
the law of England, I believe the prisoner has twenty challenges 
in such a trial; and vet we see that the effect in lessening them 
is taken by the English Judges as a serious reason for not put- 
ting a prisoner to trial on two crimes in one indictment. Still 
farther, there may be jurymen liable to be challengedybr caicfe in 
xme case and not in another. Again, there may be bad witnesses in 
<>ne case, who are good witnesses in another; they may be liable to 
^challenge in one case, and not liable to challenge in another : 
Tfaey might thus be examined to a certain extent upon one case^ 
and though possessed of material information affecting another 
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in eveify Tiew that caxi be taken of th^ principle} and the JQfi-» 
tice of the oase^ the argument is clearly in favoar of the ob- 
jection. Then let ue see whether there is authority for it. 
The first, my Lords, is the express authority of Sir Greorge 
Mackenzie, which was fully explained by. my learned friend. 
$ir George Mackenzie says:— (fTere the learned, counsel referred 
to ike passage formerly quoted by Mr Robertson^ see />, 16.) 
Is not that the very pase of forcing a n^an to go on his de- 
fenoe for more than one crime at ^ time, whereby he. may be 
distracted, and injured in his defence ? That is the doctrine 
Sir George Mackenzie laid down a century and n^ half ago. 
My learned friend says, that this relates to the oas^ of several 
prosecutors* But it is clear that it does not. The passage in 
the Quonican AttachiamenUh referred to, is in these words :-*-< Si 
^ quia per dUiquem calumniatus fuerit, non. tenetur respondere 
' uno die, nisi da una appellatione ; aut de uno^ delicto; nisi 

* sponte voluerit. Sed si plures personps eqm appellent, de 4i* 

* versis calumniis, pluribus respondere tenetur.' The first' 
<9ise here stated, is clearly that of one prosecutor ; and it is of 
that case that Sir George Mackenzie speaks* What authority 
is opposed to this ? My learned friend haa referred to the pas- 
sage in Mr Hume ; but MiP Hume's authority, rightly under- 
stood, is very much in favour of our argument* He says :t-' 
{See Mr Hobertson^s speech^ p, 17.) So, my Lords, the case 
is a case of housebreaking and theft ; and he says,-r-^ The 
' same method shall be good .with respect to those criminal 
f acts, which, though distinct in themselves, are, however, 
^charged as evidences and instances only, to make out <h^o 
' genuine crime, such as sorning, harbouring of thieves, fore- 
'. stalling, oppression, or the like,' p. 166* That doctrine we 
have no occasion to. interfere with, though there may have 
been examples of it not of the very best kind. But your 
Lordships will observe that these offences, though some of them 
are capital, are still very different from the charge of murder ; 
for, even in the case of housebreaking, the libel may be re- 
stricted to an arbitrary punishment. But I think my learn** 
ed friend would scarcely restrict a charge of murder to an 
arbitrary punishment : The charge itself may, indeed, be re- 
stricted to culpable homicide; but, that is a change in the na^ 
iure of the crime itself. Would any prosecutor go to trial be- 
fore a Jury, on a charge of murder, and restrict the indiQt^ 
ment to an arbitrary punishment ? I apprehend not ; and, in 
thiis respect, the crime of murder stands by itself* and pan- 
not be compared with any other case. But Mr Hume goes 
on. to say,— ^^ The like practice is naturally observed op all 
< those occasions, unhappily too frequent, where the crimi- 
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^nal acts, though of different kinds and appellations, have ft 
^ natural relation and dependence, as parts of one foul and ne^' 

* farious story, — as successive steps of the pannel's progress in a 

* course of increasing guilt, into which the indulgence of one 
^ criminal passion has betrayed him.' This refers • to Ihe 
case of a prisoner accused of connected and progressive crimes, 
—charges, for example, of robbery and murder, where these* 
crimes take place at the same instant, or are part of the 
same transaction, — where they have a connexion with one 
another. I do not dispute the correctness of putting them in 
one indictment in such a case. But such examples bear no 
analogy to the present case. Yet, even in those cases, your 
Lordships will observe what Mr Hume ' expressly says, — * In 

* like manner, the Court, whensoever they find that the im- 

* mediate trial of such manifold charges is likely to prove 

* 9Ppr€S8wey either to the witnesses, the Jury, or them- 
^ selves; and sHU more^ if they see cause to believe that it 
^ fnay embarrass the pannel^ or beget prejudice against him,' 
^ in the minds of the Jury ; and more especially still, if it 
^ appear that it was truly the prosecutor's object to lay 
*- him under such a hardship ; — In any of these cases, they 
^ have it certainly in their power'to divide or parcel out the 

* libel, and proceed in the first instance to the trial of as many 

* of the articles, as may fitly be dispatched in a single diet, 
^ reserving the others for tried afterwards.' p. 168. And then 
he quotes cases on that point. After this, the learned author 
states his opinion distinctly against the practice of charging, in 
one indictm^t, one person with one offence, and another with 
a separate offence, unconnected with it, though in conjunction 
with the person accused of the first : And as he refers to the 
express authority of a case in 1784, showing the approbation 
of the Court of the conduct of the prosecutor, in declining to 
proceed with an indictment, which was framed on that prin- 
ciple, I think his clear opinion is entitled to some weight with 
your Lordships. To be sure, there are instances the other 
way. My friend says, in 1696, 1717, and 17S3, it was the 
practice* Several charges in one indictment, and directed 
against different parties, were sent to trial, and that this was 
the practice in those times. I just answer that by saying, that if 
your Lordships' predecessors thought proper to do those things in 
such cases, — to send, for instance, a charge of ten separate crimes 
to trial at once, — surely it will not be seriously maintained 
that that practice is to rule your Lordships m cases of this 
description, now. If they would not rule your practice gene- 
rally, why are they to rule your Lordships in a case like the 
present, as to which it is admitted that not one prec&knt in any 
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period C€m be produced? This accumulation of these erroneous 
chargeSf in cases of this kind^ is like no other, because they 
must produce prejudice to the prisoner. There is indeed bnt 
one case adverse to the cases in 1784, Fraser, Macgregor, An- 
de;«on, and Paul, which is of a later date, (vide Mr Robertsoris 
speech^ p, 19 J f and that of Stewart and Gordon,, in 1785, 
{cited p^ 21 J. 

Lord Meadowbakk. — That was the ease of several indivi» 
4aals. 

Dean of Faculty. — I am aware of that. But I wish to 
observe, that in that case the charge was that of theft and re- 
^etf. — crimes having a natural connexion ; and the whole matter 
was, that one of the prisoners was charged with reset in two of 
the casesy and not in the third. But they were both charged 
with being habit and repute thieves ; and it was also distinctly li- 
belled^ that there was a compact amongst them, for the purpose 
pf committing their crimes. My Lords, my learned friend 
wished to rest something on a single case of two murders : 
It is in vain to refer to that as a case. The case of Surri^ 
was the case of a soldier, who had been engaged in a contest 
with the town's people, in which more than one person was 
killed. One charge was, that of wilfully discharging fire-arma 
in the street ; and the other was a charge of murder, 4;ommitted 
in the fray on that occasion. It is quite clear the acts, there 
were not unconnected homicides, but all parts of the same trans- 
action. They were all charged as done at the same time — ^in 
the same riot ; and there was no difference between that case and 
the case nt Aberdeen. 

LoRi> Meadowban^. — Discharging fire^arms^ and mur- 
der.. 

Dean of Faculty. — The charge of ;^iQg was found not 
.relevant : It was struck out by the Court. 

Lord Meadows ank. — It was just one act : They were both 
caused at the same time — though one died at one time» and 

another at another. 

» 

Dean of Facultv. — So it is quite plain> my Lords, that 
these cases cann'ot apply to the present ease. Now, my Lords» 
before I sit down, I may, with the utmost deference, request 
your Lordships' attention to the principles that are entertained 
by the English Judges^ My friend says there is nothing in the 
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law of this contitry that rtittder^ it incompeient to pot the indkt^ 
nient in these terms. I am not desiroas of presBing die pcnnt to 
the qaestion of mere competency in the abstract ; but I submit 
to the Court, whether they will, in the exercise of a sound dis^ 
cretion, allow the indictment to go to trial In this form, wfa^re 
no precedent of such a thing hftviog beeh allowed, is produced. 
In the observations of my Lord Advocate on the law of England, 
he had surely not attended to the passage cited by Mr Robert* 
•son from Chitty, which says, expressly, thlit therid is no strict 
law against laying various crimes in one indictment ; and,ther^ 
fore, if not taken notice of before trial, it will not be a ground 
for setting aside the verdict, or for arrest of judgment. Not* 
withstanding this state of the law, the rulie of practice is fixed, 
in all cikses of fehny : It is not extended to the ease of mie- 
demeknours ; but, in the case of felonies, the rule is, that no 
more than one offence should be regularly charged in one 
indictment. 

Lord Ellenborough's doctrine is quite clear to this effeet,*-*4t 
is all the stronger for us that be lays down the strict lair 
of mere competency, as my learned friend states it ; but stili, 
he says it is usual in felonies to call bn the counsel for the 
prosecutor to select one felony ; but the practice has never ei^ 
tended it to misdemeanours. Now, my Lords, this is not only 
a felony, but the highest species of felony. I ask, then, whether 
your Lordships wiO, with an indictment prepared in this form, 
so manifestly calculated to injure the prisoner, mthout any 
ultimate benefit to the justice of the case, proceed to trial ? I 
need not say to your Lordships, that this is a very eerious 
case ;— of that there can be no doubt in the mind of any person 
that has read the indictment. My friend says, that it has never 
occurred in his time, that there were three murders charged in 
-one inidictment. Whether it has happened .recently in this 
country, I will not say ; but I am pretty sure that distinct mui^ 
ders have been committed by individuals to that number, and 
yet there is no example any where of their being tried con* 
junctly. But the more anomalous and the more serious thfa 
case is, it is of the greater importance to public justice, and the 
interests of the parties, that the utmost caution should be exer* 
.cised. In doing justice to the public in this matter. It is of the 
utmost importance to all the lieges of the -country, — that this 
case, which is crimes of the most extraordinary nature, should 
be proceeded in with the utmost caution which it is in the power 
of the Court to direct. 

* 

Loftd Justice Clkrk. — Your Lordships have now heard 
the objection stated by the pannel at the Bar to this indict- 
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taeiit, iiDd your Lordsbips will now gi^e your opinions in con- 
tequence of this objection. 

I 

' Lord Pitmilly. — ^My.Lord Jastice Clerk, the Court is pe- 
culiarly cireumstADced in giving an opinion upon an incidental 
point in a case, which, in some shape or other, is to go to trial. 
The counsel for the prisoner have spoken of this incidental 
point) and they were not called on to avoid saying any thing in 
favour of the prisoners, — but quite the reverse ; and, aocordiog- 
ly, we have heard two very eloquent speeches on the matter in 
hsx of trial,— and, on the other side of the bar, an opposite coarse 
has been taken ; but the Courts in giving their opinions, must 
be extremely calm and guarded, so as to avoid doing prejudice 
to the prisoner, on the one hand, or to the ends of public jus- 
tie^ on the other. I agree with the counsel that there are two 
very different questions 'indeed here. The first is, whether the 
prisoner, Helen M 'Dougal, ought to be tried on an indictment 
which charges three different acts of murder, only one of which 
«sh^ is accused of being concerned in, while the other acts relate 
to the other prisoner. On that point, I do not think it neces- 
sary to say much, from the turn that the case has taken. I have 
nov the smallest doubt that the intentions of the public prosecu- 
tor were fair,«->that he intended not to prejudice this woman^ 
but to benefit her, by bringing the case fairly to trial ; but I 
entirely approve of his proposal to separate her case from the 
two acts with which she is not charged. The other question is 
one of a very different nature, — whether it is competent, in the 
firti place ; and in the second place, if competent, whether it is 
proper and fit that this pannel, Burke, should go to trial upon 
an indictment charging him with three different acts of murder ; 
or whether they should be separated, and tried separately, at dif- 
ferent times. As to the competency of the proceeding, it is im- 
possible for me to doubt. When I read this indictment over, I 
was struck with it ; and I proceeded to examine the authorities 
on the subject ; because, although I did not know whether an 
objection would be taken, it is right the Court should be well 
informed on such matters. Now, when I look to the very ex- 
press authorities which have been quoted, I can come to no 
other conclusion. In the case of Beaumont, there were six acts 
of housebreakings In the case of Gillespie, nine acts of forgery 
were charged. I sat on the Bench, and I entertained not the 
smallest doubt of the competency of these proceedings. It may 
not be recollected by counsel ; but there is a case which has not 
escaped my recollection, where two murders (not indeed uncon- 
•neeted) were charged in one indictment. There were two men 
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killed on the same evening, and the murderer went to trial 091 
that indictment, before me, at Jedburgh, The unhappy^ mag 
was convicted, and he was executed. I have not the smallest 
doubt, and I think it would be dangerous if there was a doubt, 
in any quarter whatever, upon this subject. There may be rules 
adverse to ours in England on this subject ; but our practice has 
been too well fixed to doubt, for a moment, that one individual 
may be charged with separate acts of the same sort of crims» 
committed at different times^ and different places, and may go. 
to trial upon such an indictment. 

But, my Lords, there remains a question of discretion^-rof 
sound, judicial discretion. If there were a want of competencyy 
it would be pears judicis to interfere ; but when it is a question of 
discretion, the Court do not interfere^ unless when called upon; 
for, while they intended to confer a benefit, they might be doing 
an injury to a person accused. There may be cases where it 
would Jbe advantageous for the prosecutor to have three triak 
instead of one, — that is the more common case ; because, if the 
prosecutor fails in the one case, he seea where the evidence faiW 
and then he comes forward to the next case better prepared* I 
recollect the .case referred to by counsel, where two officers and 
two sergeants were brought to trial for the murder of different 
individuals, who were shot on the plainstones of Aberdeen. It 
was a very loog trial, and, at length, the pannels were acquis 
ted. The trial was in the hands of private parties, and they 
were not satisfied. They immediately notified their intention to 
bring another indictment against the same persons, accusing 
them of the murder of a different person. I will never forget 
the excitement of the feelings of the Bar and the public on thaH 
occasion. The whole country was crying out in the strongest 
manner against such an act of oppression. The prosecutor was 
obliged to give it up. And such was the sympathy in favour of 
these people, who were tried under a first, and to be tried under 
a second and third indictment, that several individuals set on 
foot a subscription for them ; and instead of being punished, they 
went off enriched. That is the natural consequence of the pub- 
lic prosecutor bringing first one indictment, and then anothej^ 
and then a third, each for different acts of the same sort of crime* 
It must lie, therefore, with the Court to judge, in each particu* 
lar case, after hearing the views of the pannel, on the one hand, 
and the prosecutor on the other, whether the different charges 
should be separated. In this case, it is impossible that any such 
result should happen, as took place in the Aberdeen case ; be^ 
cause here the prisoner insists that the different charges should 
be tried separately ; and, therefore, there can be no complaint 
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S^tist the public pi^osecQtor, if h^ prosecutes on the second and 
third chaises. And, my Lords, since the prisoner himself states 
by the mouth of the very respectable counsel, on whose re- 
sponsibility we take it, that he will suffer a prejudice by 
going to trial on an indictment which charges three acts of 
murder, unconnected with each other, I think they should 
be tried separately, and that the public prosecutor should 
proceed first with the one, and then with the others, if neces* 
sary. 

' Lord M£ADowBANK.-^My Lord Justice Clerk, I entiriely 
concur in the views which have been taken of this question 
br my brother Lord Pitmilly, and I am equally satisfied with 
hn Lordship, that it is particularly incumbent on the Court, in 
a case of this kind, where we are told such excitement has 
taken place in the public mind, to be particularly cautious to 
prevent what may fall from us from doing prejudice, either to 
the one side or to the otherj and that even by weighing the 
expressions we may employ in delivering our judgments. I 
shall say nothing, therefore, of the circumstances divulged in 
this indictment, or of the causes for public anxiety, which may 
be supposed to exist ; but I will venture to say this, that there 
neither is, nor has been, any excitement or prejudice in the 
minds of any of your Lordships ; and the greater, the higher, 
and the more atrocious the charge to which those individuals 
are krought to answer, so much the greater, if possible, will 
be your anxiety to banish the feelings naturally arising from 
such charges in your own minds, and to see that the indivi- 
duals accused should suffer no prejudice from the course of pro* 
cednre that shall be sanctioned by you. 

- My Lords, the Dean of Faculty said, and I concur with 
him, that this is a question of general interest, and of great 
importance. Indeed, if the counsel for the prisoners had per^ 
severed in urging that the indictment was incompetently laid, 
from two parties, and three charges, being included in the same 
libel, I could hardly imagine a question of greater importance 
to the course of proceedings in this Court being brought be- 
fore your Lordships. Such a doctrine, if entertained, would 
have gone far to shake the whole practice of the Court. The good 
sense of my friends, the Dean of Faculty, and Mr Robertson, 
have, however, induced them to abandon the views to this 
extent, which are stated in the defences for the pannels ; and 
X understand that it is not now contended that the prisoners 
are not bound to plead to the indictment as it has been laid. 
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The Dean of Faeulty has admitted, that for upwards of 180 
years, it has been the practice of this Court proceeding in one 
steady and uniform course, without interruption,-— to admit of 
iadictmepts containing different charges of the same descrip- 
tion of crime, and against different individuals, some of them 
connected with all tbe charges, and others of them only with 
some of the charges; and it is also admitted, that at a re- 
mote period, this has taken place in the ' graviora delicto,' 

But we were told that we ought not to look back to pre- 
cedents occurring in the year 1696, as of authority in this 
Court. I for one, however, am aware of no reason why we 
Should not recur to that period, any more than to the pre- 
sent* For one, I cannot regard the precedents of that period 
with the views of the Dean of Faculty, nor consider that they 
are not just as fit for guiding the judgments of your Lordships, 
as precedents taken from less remote periods, or in the times 
in which we are now living. Gentlemen forget that the year 
1696 was posterior to the Revolution, when great and emi* 
nent lawyers sat upon the Bench, — men as much devoted to 
the cause of freedom, and who did as much for it as any of 
their successors; and whose authority, therefore, ought to 
stand as high in such matters, as that of any of the Judges 
who have come after them. 

In the present case, however, there is no occasion for re- 
curring to those periods for precedents. We have only to look 
to those cases with which we are every day familiar ; and I 
will venture to say, that none of us have ever sat at Glasgow, 
without seeing cases in which* similar accumulation of prison* 
ers, and offences of a capital description, have not been in- 
cluded in the same indictment. 

It is impossible too, to turn up our books, without meeting 
with cases of this description ; and I need only refer your Lord- 
ships to the case of Murdieston and Miller, one of the best 
known cases that ever occurred in this Court, for an example 
of what I am now stating. 

These individuals, your Lordships will recollect, were ac- 
cessed of a great variety of acts of Bhee{>>stealtng, and also ef 
reset of theft The acts of theft libelled, were charged as 
having occurred at different periods, and during a long track 
qf time. In some of them, ooth individuals were concerned ; 
others of them not. The places, too, were remote, and in 
different oounties. 

The parties were defended by the most oninent counsel, 
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and many objections were ui^d to tbe relevancy of the in- 
dictment; but no sucb objection as that now stated, was then 
even brought forwar.d. And by as able men as ever sat upon 
the Bench) the indictment was sustained, — the case went to 
trial, — the prisoners were convicted^ had sentence of death ; and 
notwithstanding the most urgent representations to the Crown, 
and an attempt even at appeal to the House of Lords, (I believe,) 
in which nothing of this kind was urged, the sentence was car- 
ried into execution. 

In our own times, again, it is admitted, (and after the state- 
ment read from Mr Baron Hume, it was impossible to contro- 
vert the fitct, ) that in cases of forgery, (a crime inferring a capital 
ponisbment as much as the crime of murder,) this multiplica- 
tion of charges has been repeatedly admitted. In' fact, I re- 
member, in one case^ at. Glasgow, of uttering forged notes, in 
which both a father and daughter were accused, which was 
tried before myself, assisted by Lord Gillies, where there were 
three or four charges, I forget which, of uttering forged notes, 
to different individuals, and at different times; the father be- 
ing accessary to the whole, the daughter only to one of the 
chains, the Court had no doubt of the relevancy of the indict- 
ment. The father was convicted and executed; and with re- 
spect to the daughter, the libel being restricted, she had setence 
of transportation. 

In cases of theft, the instances are innumerable; but as this 
is not disputed, I shall say nothing of those cases, farther than 
to advert to the reason which has been alleged for this accu- 
mulation being admissible in that class of capital offences, while 
it is not in others, — ^viz. that habit and repute, or tbe reiteration 
of the offence, is in itself a ground for conviction, or rather for 
exciting a legal ground -of suspicion against the person ac- 
cused. 

But, in the first place, in theft, no more than in any other 
crime, can habit and repute, or a reiteration of the offence, be 
used as an ingredient in the evidence adduced for convicting 
an individual of any one particular act. Each act must stand 
by itself ;' and the habit and repute, or reiteration of the crime, 
can only go as matter of consideration to the Court in apportion- 
ing the senteoce. 

But I observe, that in the passage quoted from Baron 
Hume, there was a case mentioned by him which had nothing 
to do with habit and repute-*-! mean the crime of robbery^ in 
which he maintains, and we know from every da^'s practice, 
that it is competent to charge repeated acts. But in the crime 
of robbery, habit and repute has no more to do than in the 
crime of murder. Considoring robbery as an aggravated theft, 
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I was once inclined to be of opinion, tbat beuig babit and re- 
pute a tbief, might be laid as an aggravation ; and I directed 
an indictment to be bo laid, wben holding the high office so 
honourably discharged by my Right Honourable Friend at the 
Bar, in order to have the point settled. But your Lordships 
held that such a charge was incompetent ; and it is now there- 
fore fixed law, that a charge cannot be so laid. In this re- 
spect, therefore, the crimes of robbery and murder are in the 
same situation, — both are of the same class, and among the 
gravwra delicta; and it is no more competent to charge one 
with being habit and repute a robber, tban with being habit 
and repute a murderer : Both, in this respect, are alike. I 
can see no principle, therefore, on which it should be held 
competent to accumulate charges of the one description in the 
same indictment, and not in the other. If we have done right 
in entertaining such libels in the case of robbery, I can see 
no ground for rejecting charges similarly made in the case of 
murder. 

But the case is now offered to our consideration, not as one of 
incompetency, but as one of discretion, in which the Court is to 
determine whether it is fitting that the trial should proceed at 
one and the same time, of the three charges, as laid in the in- 
dictment,— your Lordships having a due regard to the ends of 
justice, and the interest of the prisoners. 

This is a very different question, and one requiring a different 
consideration. 

In the Jirst place, however, I must remark, that I think the 
Lord Advocate acted with sound discretion, in laying the in- 
dictment as he has done, both for the sake of the public, and 
because,, by so doing, he has given the prisoners ev^ry ad- 
vantage in his [power to confer on them, — ^which, if he had 
raised separate libels, they would have lost. By adopting 
this form, his Lordship has left it to the prisoners and their 
advisers, to consider if it was for their benefit to go to trial 
together; — or, if they thought otherwise, to apply to your 
Lordship to separate their cases. In like manner, with re- 
spect to the other prisoner, Burke, if he deemed it proper to 
go on with the three charges, he might do so ; and if not, be 
might apply to your Lordship to separate them. In so doing, 
tbe public prosecutor was entitled to think, nay, was bound 
to think, that he left the prisoners with the best protection 
which be could afford them. He left them in the hands of 
your Lordship, to whom, and to whose discretion, no appeal 
could be made in vain. I can have no doubt, therefore, of 
Ae propriety of the mode ih which these prisoners have beeu' 
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Bat we have notf noihitig to do with the case of the ptisoner 
M^Dougal, as the Lord Advocate consente that her case should 
be tried separately. As to Burke, the most eminent counsel at 
the Bar have stated their reasons for thinking, that it is for the 
benefit of the prisoner that the trial of the three charges should 
be separated, and their reasons for so judging. In this case, I 
am for yielding to this application. Perhaps I do not enter en* 
tirely into the views which they have stated, as affording the 
grounds of their advice. But with the counsel, and not with 
us, rests the responsibility of so having advised their clients ; 
and as I consider that the ends of public justice will be equally 
attained by trying the offences separately, I am of opinion, that 
while your Lordships sustain the indictment, you shall direct 
the Lord Advocate to proceed separately in the trial of the dif- 
ferent charges. 

Lord Mackenzie.-^I have nothing to add to what has been 
stated. This indictment, in the major proposition, contains one 
charge of murder ; and, in the minor, three separate instances 
of that crime. In these circumstances, I think that there is no* 
thing in the form of this indictment objectionable. If this case 
had gone on to the full extent, without objection, I do not see' 
that there would have been any thing illegal. But I also think, 
that in indictments of this form, the Court has a discretionary 
power, on its being stated by the pannel and his counsel, that 
he will suffer prejudice in the trial, if a plurality of charges are 
proceeded in at once-^I say the Court has a discretionary powet 
of separating these charges, provided the Court are satisfied that 
the request made is fair, and not unreasonable. Now, in this 
case, I am of opinion that we cannot say the request, stated in 
the way it was stated, and supported with the reasoning with 
which it was supported, is either unfair or unreasonable. I 
therefore think the proposal that has been made by Lord Pit- 
milly ought to be adopted. 

LoiUD Justice Clerk. — ^In reference to the argument that 
we have heard so ably stated on both sides of the Bar, I shall, 
as your Lordships have done, confine myself to the competency 
of the indictment against the pannel Burke. The other point 
which has been objected to, has been withdrawn from our con-* 
sideration by the Lord Advocate — in the propriety of which 
course I entirely concur. As to the objection taken to the com- 
petency and legality of this indictment — after listening to every 
thing that has been urged— after considering the authorities^ 
and recollecting, likewise, something of the ^practice of your 
Lordships since I sat here, I certainly thought) with all of your 
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Lordships, that this indictment was framed in a legal and com- 
petent form. The pannel is not chai^d with crimes of a dif- 
ferent nature, in the same indictment. He is charged with one 
single crime — that of murder; but he is accused of having com- 
mitted three different acts of that crime ; no doubt one of them 
in April, another in October, the third on the last day of Octo- 
ber, or the beginning of November ; and certainly, I admit dis-' 
tincdy, in different places, but aU within the city of Edinburgfa, 
or its liberties. He, therefore, does not in the least degree 
stand in the situation of a pairty, as has been pressed on your 
attention, loaded with a variety of crimes. I have known cases, 
where an individual had a variety of different crimes charged 
against him, and where the Court had been called on to in- 
terfere. In the case referred to by Mr Hume, (page 168,) 
there were many crimes charged in the indictment, whereby 
the pannel might have been embarrassed in his defences, or 
suffered hardship ; — ^in these cases, the Court have the power 
to divide, or parcel out, the libel, and proceed to the trial of as 
many of the articles as they can dispatch at a single diet ; re- 
serving the others to another diet. The learned author observes : 

< This course was followed in the trial of David Young, whose 
^ indictment was for fire-raising, cursing of parents, attempt to 

< murder, assault, and deforcement of the officers of justice; and 
^ these crimes charged as committed against different persons, 

< in the years 1733 and 1738, and the intervening years. In 
' the information on his part, he insisted on the troublesome and 

* oppressive length of such a trial, and the difficulty he must find 
^ of conducting his defence against charges so numerous, and 
^ so remote from each other, both as to their kind, and the pains 

* of law. The Court proceeded, therefore, in the first diet, to 

* the trial of the two capital charges, the fire-raising, and car- 
' sing of parents ; and delayed to ^ve judgment on the other 

< less important articles of the dittay.' — (Vol. IL p. 168.^ 

Here is an illustration of what the practice was in those 
days; and the course that the Court took there was, to sepa- 
rate the different articles charged, and try them at different 
times : But this authority cannot apply to the present case^ 
which is a charge of murder, and murder alone, by committing 
three different acts of that crime. It has been the practice of 
this Court — and, if contrary to law, we have all been very igno- 
rant in the proper discharge of our duty — to give effect to in- 
dictments, charg^g a variety of acts of housebreaking, and 
highway robbery, &b., — sending such indictments to a Jury,— - 
receiving verdicts, and carrying the law into execution. \ re- 
collected a case (1817), where a person was charged in tliib 



15 

Court with a variety of acts of robbery on the highway, and ha- 
ving sent for my note-book, I observe that the verdict returned 
by the Jury is, — ^ Find the pannel (Worthington) guilty of the 
■*• three first charges of robbery contained in the indictment^' 
Robbery is one of the four pleas of the Crown ; and on what 
principle of htw we can make the distinction between it and 
that which is just another of these pleas, it is impossible to con- 
ceive. Therefore, I think that the charge here stated is a com^ 
potent and legal one ; and it is not in the power of the Court, 
without departing from all the authorities and decisions, to find 
that it is incompetent and illegal. 

But, besides the l^;al objection to which I have just advert- 
ed, the Dean of Faculty has put the case, as one to be dealt with 
according to the discretion of the Court. He states, that upon 
the most due consideration of the charges brought against the 
pannel, and the circumstances in which he stands, the pannel 
ought not to be sent to trial upon the indictment as it is framed ; 
and he asks your Lordships to separate those charges before 
trial. I am, therefore, necessarily called upon to look to the 
principles that have influenced the Court, in all cases where 
there was an appea) to its discretion ; and, taking them fully 
into consideration, I come to be of opinion, that the present 
may be held as belonging to that class of cases where the Court 
have held that an indictment is relevant, but have found it in- 
expedient that the pannel should be sent to trial upon it. That 
is JQst the principle which must influence me on the present 
(Kseasion, as well as your Lordships. When, upon the responsi- 
bility of respectable counsel, the pannel says that he will be pre- 
judiced in going to trial on all the charges, I am inclined to grant 
the request now made. But we do it on the principle, that the 
pannel has three specific charges exhibited against him in this in- 
dictment ; and the public prosecutor will have his choice of the 
one he is to proceed with. He may proceed seriatim on the other 
acts that are not this day to be tried, and the deliverance of the 
Court on this indictment must be — in respect that the pannel, 
T^Uiam Burke, is properly and legally brought into Court, the 
public prosecutor shall select which of the three he wishes to 
proceed virith. I may just add, that if the case had gone to trial 
upon the three charges of murder, it would have been the sa- 
cred duty of the Judge in charging the Jury, to have told them 
that they were trying three separate and distinct acts, though of 
one species of crime, and that they must apply the evidence to 
each of these three acts ; and I am sure the Jury would have 
been equally on their guard against any impression of a dif- 
ferent sort. 
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Lord Advocate. — ^According to the jadgmont of the Coait 
upon these objections, I am tied down to proceed with the trial 
of one of those crimes, leaving me the choice as to which shall 
be first taken, and reserving my right, in case I shall fail in one^ 
to proceed to the trial of the others. I propose, therefore, to 
proceed with the third case libelled, and, on this footing, there 
seems nothiog to prevent my proceeding against the woman as 
well as against the man. She can suffer no prejudice in now 
being brought to trial for this single act, on which she is charged 
as art and part guilty along with Burke. 

Dean of Faculty. — I thought the Lord Advocate had de- 
serted the diet pro loco et tempore against the woman. 

Lord Advocate. — If this libel had gone to trial against Burke 
on these three charges, I was inclined to desert the diet against 
the female prisoner ; but now that I am to be restricted to the 
trial of one of these charges, I am entitled to try her and him 
together on the last of the charges exhibited^ 

Dean of Faculty. — But, still, the other two charges stand' 
upon the indictment. 

Lord Justice-Clerk. — ^There is nothing in that. Have yoa 
any thing more to state on the part of the prisoners ? , 

Mr Robertson. — Oh no, my Lord* 

The following interlocutor, repelling the objections, was then 
pronounced :-— 

INTERLOCUTOR OF RELEVANCY. 

The Lord Justice-Clerk, aod Lords Commissioners of Justiciary, 
having considered the indictment against William Burke and Helen 
M'Dougal, pannels, and baring heard parties* procurators at great 
length upon the relevancy thereof,— Find the indictment relevant to 
infer the pains of law'; but are of opinion, that in the circumstances 
of this case, apd in consequence of the motion of the pannels' counsel, 
the charges ought to be siepanitely proceeded in ; and that the Lord Ad- 
▼ocate is entitled to select which charge shall be first brought to trial'; 
and His Majesty's Advocate having thereupon stated that he means to 
proceed at present with the third charge in the indictment against both 
panneli — ^therefore remit the psnnels with that charge, as found relevanti 
to the knowledge of an assiaey and allow the pannelsi and each of thenii a 
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proof in exc^Ipttion and ^llflTiati^Hiy reterring to the public utMecuftor 
afterwards to proceed under tbia indictment against ^' eaia WiHiam 
Barke upon the other two charges contained therein. , 

(Signed) D. BOYLE, /. P. D. 

Lord JusTicE-CLERK.«-:WiIliam Burke and Helen M^Don- 
gal, the indictment having been read in presence of you both, I 
again ask you, William Burke, are you guilty or not guilty of 
the third charge contained in this indictment ? 

William Burke. — Not guilty. 

Lord Justice-Clbrk. — Helen M^Dougal, are yon guilty or 
not guilty of that charge ? 

Helen M'Dougal. — Not guilty. 

The following Jurymen were then selected by ballot by the 
Clerk of Courts and /Bwom to pass on the assiae of tluf paanels : 

^icol Allan^ Manager of Hercules Insurance CompaDy« 

Edinburgh. 
John Paton^ builder there. 
James Trench^ builder there. 
Peter M'Gregor, merchant there. 
William Bonar^ banker there. 
James Banks^ agents Cassillis Place, Leith Walk. 
James Melliss, merchant, Edinburgh. 
John M'Fie, merchant, Leith. 
Thomas Barker, brewer there. 
Henry Fenwick, grocer, Dunbar. 
Dayid Brash, grocer, Leith. 
David Hunter, ironmonger, Edinburgh. 
Robert Jeffrey, engraver there. 
William Bell, grocer, Dunbar. 
William Robertson, cooper, Edinburgh. 



EVroENCE FOR THE CROWN. 

The following witnesses were then adduced on the part of tb* 
prosecutor : 

JAMES BRAIDWOOD, sworn by the Loan Justios-Clsbk. 

Interrogated by Tfix Alison — (A plan of Wester PortAurgk 
torn bmded to the witness.) Was that plan made by you ? Yes^ 
air. 

What IS it the plan of? The houses of Wester Portsburgh, 
and the places adjacent. 
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Who was with yoa ? There was an oMcer. I was there on 
the Saturday night ;*I went with Mr Stewart. 

Did you know it to be Burke's house ? Yes^ I knew it to be 
Burke's house. 

Is the plan in your hands a correct delineation of the houses 
under ground there ? It ib. 

MARY STEWART, sworn by Lord Pitmilly. 

Interrogated by Mr Wood. — Do you remember a person of the 
name of Campbell coming to your house last harvest ? Yes, 
sir, Michael Campbell. 

Do you remember what month it was in ? No, sir, I do not 
recollect. 
* Some time before Martinmas last? Yes, before Martinmas. 

Lord Justice Clerk.— You are sure it was before Martin- 
mas? Yes. 

Mr Wood. — Did he remain in your house some time ? I think 
about two months. 

You cannot speak predsely ? No. 

And then he left the house ? Yes ; be left it on the Monday 
before the fast day, 30th day of October. 

Did any woman after that come to your house inquiring for 
•him ? Yes, sir, X was told so; I was lying in the infirmary at 
the time. 

On your return from the infirmary, did you find any person in 
your house at that time ? Yes, sir, I did ; a woioaan, that he said 
was bis mother. 

Did she state for what purpose she came ? — ^in search of her 
son ? Yes, sir. 

What name did she give herself? She gave herself Mrs 
Campbell, Madgy, or Duffie. I have forgot,— «her husband's name 
was Duffie. 

Did she say where she came from ? From Glasgow. 

How long did she stay in your house ? Just till the next 
momiug. 

What day was it you came from the infirmary ? I came out 
on the fast night, and she left me on the- Friday morning. 

She left your house on the 31st October, on the Friday morn- 
ing? Yes. 

Lord Justice Clerk.— Yon recollect of her leaving it ? Yes, 
sir. 

Do you repoUect where she said she was going? — Was she 
going to search for her son,-— see after her son? Yes, sir. 

Mr Wood. — Her son was not in your house at that time ? No, 
sir. 

He had gone ? Yes, sir. 
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You know A person of the name of Charles M^Lauchlan f Yes. 

You have seen him to-day ? He is along with me at present. ^ 
' He stopped with you? * Yes; he slept with my son and 
Campbell. 

Did the woman go away in company with Charles M^Laach- 
Ian ? She went out of the room in company with him, so fia as I 
saw. 

Have you ever seen that woman since ? No, not till I saw her 
in the police-office. 

I would ask you what hour of the day on Friday was it that 
she left your house ? I never rose that day ; as I thought, it was 
7 or 8, but I have been informed it was farther in the day. 

Do you remember what day you«aw this woman in the police- 
office ? On the Sunday. 

Was she alive or dead ? She was dead. 

Lord Justice-Clerk. — That was two days after ? Yes, sir. 

Mr. Wood.— Had you no difficulty in recognising the body to 
he the body of the woman Campbell that lodged in your house ? 
No, sir, I had no difficulty. 

Have you any recollection what dress that woman wore when 
she left your house ? A petticoat, a red short-gown, striped, a 
long printed gown, short-sleeved and open before, and sewed 
with white cotton thread behind. 

I suppose you would know these articles again ? (The artu 
cles were handed to the witness^ which she identified.) 

Lord JusTicE-CL£BK.^The6e are the articles which she had on 
when she left your house ? Yes, she hind these articles, but I 
know nothing else. 

What age did this woman appear to be ? Between forty and 
fifty, I suspect. 

That is to say, you suppose ? Yes. 

Mr. Wood. — About what size was she P A little low^et 
woman about my height (about five feet). 

Lord Justice-Clerk. — When she left your house, did she ap- 
pear to be in good health, so far as you know ? Yes, sir^ in as 
good health as any woman could be, to all appearance. 

Lord MKADOWBAKK.-«*-Pray, during the time she was in your 
house, did you see her drunk at all ? No, sir, never the worse 
of liquor. 

CHARLES M'LAUCHLAN, sworn by Lord Pitmilly. 

Examined by Mr. Wood. — ^In the month of October last, did 
you reside in the house of Mrs. Stewart in the Pleasance? Yes, sir. 
You saw her here to-day ? Yes, sir. 
Did you see Michael Campbell there ? Yes, sir. 
He left it, when ? About the end pf October, the SOth. 

H 
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. IX) you recollect a Womtm coming to liim about tbe'end of 
October? Yes. 

When she came, was Michael Campbell living in the bouse or 
not ? Yes, sir, he was. 

Was Mrs. SteWari in* the house at that time P She was in the 
infirmary. ^ ^ . 

What name did she go by, this woman ? Marjory M^GonegaL 

What other name had she ? Mrs; Campbell or Daffie. She 
was married a second time ; Duffie was her second husband. 

She was called Campbell^ Duf&e, or M'Gonegal ? Yes. 

Had you ever seen her before she came to that house ? Yes, 
air. 

Where did she come £rom ? From Inishowen in the county 
of Donnegal, in Ireland. 

Did she remain some days at Stewart^s ? Yes, sir. 

What day was it she went away from Stewart^s the last time ? 
On a Friday, 31st October. 

At what hour ? Betwixt the hours of nine and ten in the' 
morning. 

Did you accompany her ? No, sir, she came to me at my own 
shop door. 

Where is that ? At the foot of St. Mary's Wynd. 

Did she tell you where she was going, or what she was to be 
about ? I asked her where she was going, and she said she did 
not know where her son was, and she was leaving town. 

Was she in perfect good health at the time you saw her ? Yes, 
in perfect good health, and had been so all the time she was in 
Stewart's. 

Did she appear to be of sober habits aU the time you knew her, 
or otherwise ? She was. 

Then do you know whether she had any money ? No, 1 do 
not think she had any money. 

Did she complain of not having any? I 4id not hear her, 
say so. 

Lord Justice-Clekk. — Had you access to know whether she 
begged or not ? I cannot say whether or not. 

jDk) you know whether she paid any thing for her lodgings at 
Stewart's ? Her son paid for her. 

Had she breakfaisted in Stewart's that morning before leaving 
it ? No, sir, she had not. 

Did you ever see her again ? Not in life, sir. 

Pray, did you see her body after? I did, sir. 

Where ? In the police-oiBce. 
- When ?. On the 2d of November. 

Next Sunday? Yes. 

Two days after ? Yes. 

Lord AnvocATB."— Did you know the body? Yes* 
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Mr. Wood. — you saw the body, and knew it to be tbe bo^ of 
the woman Campbell P I did, sir. 
Did she ever call herself Docherty ? l4ot that 1 4cnow of. 

WILLIAM NOBl^E^ sworn 6y Lobo Meadowbaiyk. 

Intenrogated by Mr. Alison. — ^Mr. Noble, you are a shopJioy 
in the employment of Mr. Rymer ? Yes^ sir. 

Where ? IO7, Portsburgh. 

Do you know the prisoner Burke by sight ? Yes, sir. 

You havie seen him come about your shop ? Yes, sir. 
' I>o you know a man of the name of Hare ? Yes. 

There is a man of the name of Hare also comes about the 
flhop? Yes. 

W hat do you seH in your Aof P Groceries. 

Do you recollect an occurrence happening in the West Port 
Jf a body being found that made a great deal of noise some time 
ago ? Yes. 

One morning before that, do you recollect Burke being in your 
shop ? Yes ; and I recollect a woman came in asking charity ; 
it was oil the 31st October. 

Lord Advocate. — Friday of the preaching week ? Yj^. 

About what o^clock? About nine o^dodc. 

Was Burke in the shop at the time ? He was; 

Well, sir, tell us what passed between Burke i^nd.diewoina&*-i' 
What like a woman was sne ? A little woman. 

What age might she be ? I cannot say. 

Was she a girl of 15 or 19 ? She was a middle-aged wpmai^. 

Do you remember how she was dressed ? No; 

Was she dressed like a beggar ? I could not say. 

Did she ask charity firom Burke ? No. 

What passed between Burke and her ? He asked her name^ 
and he said she was some rdlation of his mother^s. 

Lord JusTiCE-CLEaK. — Was it that she was a relation, or. 
might be §ome relation ? That sh6 was some relation of his mother^s. 

l)id Burke say what his mother^s name was ? No. 

Did Burke and the woman seem to be acquainted when they 
first met, and do you recollect who spoke first ? I don''t recollect. 

Lord Advocate. — Do you recollect if they seemed to have 
been acquainted 9 I don-t recollect. 

Well, sir, what happened ? He took her away with him. 

Did he say any thing; and what did he say ? He said he 
would give her her breakfast. 

Lord Jostick-Clerk. — ^And they went away together ? YeSj 
nr. 

Mr. ALisoN.'-^This was on the Friday morning P Yes, sir. 

When did you next see Burke ? I. saw him that forenoon, 

Wl)at did ne do then ? He got some things. 
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Bought tK>ine groceries? Yes. 

Did he come back on the followii^ dtff And get any thing 
nway f Yes ; he dame back on the Saturday, tod bought a bbx. 

Lord Advocate. — At what time of day ? Between 5 and 6. 

In the evening ? Yes. 

What kind of a box was this ? An old tea-box. 

Look at that box^ there ; (witness was shewn an old teaJfdo!) 
see if it was a box like that. I could not 6ay. 

Lord Meadowbank. — Was it the same size ? Yes; 

Lord ADvocATE.-i— The sftme kind of box ? Yes. 

Lord «fiTsTicB-CLEBK.-*Have your tea-boxes any particular 
mark of Mr. Rymer^s upon them ? No, sir. 
, Did Burke pay for the box at the time or afterwards ? No, 
sir ; it is not paid yet. 

Did he take it away ? No ; Mrs. Laird or Hare took it 
»way. 

Did he say he would take it away ? No ; he said he would 
send Mrs. Hare. 

Lord Justice-Clebk. — He sud that at the time he bought it ? 
Yes. 

Mr. Alison.^-WcU, sir, did Mrs. Hare come for k ? Yes# 

Mrs. ANN BLACK or CO]^f WAY^ s/varn by Lord Meadowbank. 

Interrogated by Mr. Wood.-^Do you live in Wester Ports- 
burgh ? Yes, sir.. 

What does your house consist of, oiie room or more ? One 
room. 

Not far firom William Burke^ you go down a staur, don^t you? 
Yes, sir. 

In getting m at the foot of the stair there is a passage, is there 
not ? Yes, sir. 

As you go in that passage, is your house on the right 0t tha 
left ? 6n the right. 

Is the door of your house the first door that meets you goifag 
in ? Yes, sir. 

On going on, is there another door on the sume side of the pas- 
sage? Yes, sir. 

Another door a little farther in ? Yes, sir. 

Does that door lead directly into a room, or into a passage first f 
It leads into a passage first. 
. Into another passage ? Yes. 

The house next yours is farther into the end of that pas* 
sage ? There is a room, and a door for the rooip. 

So there is a door for the inner passage, and there is a dooir 
at the end of that passage into a room ? Yes, sir. 

The Koom is indosbd by two doors-^Now^ who lived iil that 
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last person that lived in it was Burke. 

. Look at the prisoner at the bar ; is diat the person ? Yes, 
fhfltt is the man that occupied it the last week of October. 

Look at the other person at the bar ; did you ever see her be- 
fore? Yes. 

Did she live with Burke ? Yes^ 

M'l)augal is her name ? Yes. 

On the other side of the first passage, is there any house f Yes, 
jthere is one. 

On your left as ypu go in? Yes ; and there are cellars, but 
no person inhabits them. 

Who lives there i Mrs. Law. 

Lord Justic£-Cl£Bk. — That is nearly opposite to your house ? 
Yes, ,8ir. 

Did you ever see a person of the name of Hare coming about 
Burke'^s house ? Yes, sir. 

You know him and his wife ? Yes, sir. 

Do jrou know whether there was any lodger lived with Burke 
in the last week of October F Yes, there was a man of the name 
^fGray and his wife. 

Did you, on the 31st October, see Burke at all ? Yes. 
That was hallowe'en night ? Yes. 

What time of the day ? I don't recollect the time of the day. 

Did you see him in the early part of the day ? Yes. 

Any body with him P There was a woman along with him. 

Try and recollect the time of the day ? I fancy it might be 
between one and two o'clock. I just saw him passing by me as 
I was sitting by the fire. The door of the room being open, I 
saw him passing by, with a woman immediately behind him. 

Were they going in or out ? They were going into Burke's. 

Was she a stranger to you, the woman ? Yes, I neyer saw 
her till that time. 

Was there any body in your house along with you at that time ? 
Yes, sir, Mrs. Law. 

The person living on the opposite side of the passage ? Yes, 
sir. 

. Did you go into Burke's house that day ? Yes, sir, about this 
time of night, about three o'clock. 

Was there any body with him ? Nobody. , 

Was there nobody ? This woman was sitting at the fire. 

Anybody else ? I do not recollect, sir ; I did not sit down. 

Was she occupied in any thing ? Supping porridge and milk. 

How was she dressed ? She hawi a short-gown, and a napkin tied 
round her head. They said they were washing at the time for 
her. 

And you cannot say she had more then on her ? No. 
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Did you see her shift when drying at the fire ? No^ I do not 
tememDer seeuig it. 

And you say there was nobody in the house at that time ? No, 
I do not reeoHect ; at that time I never expected it to be caUed* 
in question. 

Burke was there, and M^Dougal ? Yes. 

Did you say any thing to her? I said, you hare got a Stran- 
ger ; and she said it was a higUand woman, a friend of her hus- 
band'^s'. ' i 

You said, you have cot a stranger ; and she said, they had got 
a firiend of her husbanos, a highland woman ? Yes. 

Had you any more conversation ? Not at that time. 

Then you Im her, and went back to your own house ? Yes^ eir. 

Did the stranger woman appear to be sober at that time? As 
she did not say any thing, I could not say. 

You saw nothing to lead you to think she was not so ? K07 
thing, at that time. 

Tell us what happened after you went into your own house? 
After I went into my own house, and sometime after the darken- 
ing, Burke^s wife came into me, and asked me to pay partioulav' 
attention to her door, lest anybody should go in, until sh^ came 
back. My husband was sitting at the fire, and he said he thought 
there was some person ,going into Burke'^s house. 

This was some, time after Mrs. Burke went out ? Yes^ 

Now, did you do any thing in consequence of what your hus- 
band said ? Yes, sir, I took a light, and went in, and there was 
nobody there but the stranger. 

And you found nobody there but the stranger i None^ that I 
could see. 

Now, what did you do ? I said to her that I thought theie 
was some person going into the house, and I came to see who it 
was. She rose and came out after me. She was something the 
worse of drink. 

Did she say any thing to you when you was going along the 
passage ? She said she was going to St. Mary^s Wynd to see a 
person that had promised to fetch her word about her son^ that 
she had promised to meet there. 

Any thing more ? She wanted the name of the land of houses 
to return back, as she had no money to pay for her bed. 

That was the name of the land of your houses ? Yes. 

Did she go away then ? I told her she must not go, as 
there were three lands, all belonging to one landlord, and she 
would not find her way back. 

Lord Advocate. — ^What did she say then ? She said that 
that man had promised her a bed and her supper. 

What did she call him? Docherty. 

That was Burke ? Yes. 
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iMd you say any thing more to W? I said the policfr 
would take her up, as she was the worse of drink, if she went 
along the streets, and she then went into our house. 

Was there any conversatioti that passed betwixt you and 
her? My husband having bdea in thie army, asked her what 
part of Ireland she was from, and she told him; and he re- 
collected a good many of the people about the place,*-my hus- 
band having been there when m the army. 

LoKP JusTic£-CLERK.-^They fiipoke about Ireland? Yes. 

Did she say any thing about going to Burke's ? She 
said that she was going there, as he had promised to give her, 
a bed and supper; and she iaid that she intended to stop with 
them for a fortnight. 

Lord Advocate. — ^Did she say so ? Yes. 

Tell ua how she explained his name? Docherty. I told, 
her that his name was Burke, and she would not allow me to 
say so ; she said it was Dd<iherty. 

Did she say why she thought so? She -said that that was 
the name he had given himself to her. 

Mx Wood. — Hoiv long did she rexnain in your house ? An 
hour and a half. 

What name did shd ffive herself? Docherty. And that 
her own nalne was Campbell, by her husband. 

Did any body come into yoiir house before she left it ? Yes 
Sir ; Hare and his wift, and Mrs M^Dougal. . 

Now, what was done after they came in? Hare's wife 
had a bottle under her a|)ron, and insisted that we should have 
a dram. Burke's wife came in after. 

Then there was nobody but Hare and his wife, and Burke's, 
came in after ? Yes. 

Did you drink? Yes; and they gave some tp my hus- 
band. 

Did M^Dougal come in before the spirits were touched ? 
Yes. 

Did she drink? I fancy she took a share too; but I cannot 
say how much. 

LoKD Justice-Clerk. — ^Did the stranger woman and Mac- 
Dougal partake of it ? Yes. 

You do not know whether she took any? I dare say she 
did drink, but I cannot say. , 

Lord Advocate. — Were they merry? Yes. Hare was 
dancing, and Mrs M'Dougal, and this woman. 

Wai^ she quite well ? Only her feet. She hurt them in 
dancing. 

Except her feet she was quite weU| and they were quite well 
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too, except in tbe (^tancing that the got tibem hurt? O'yes, 
qaite well otherwise. 

Did they all leave your house together ? No Sir, they did 
not. 

Who went away first ? I do not know ; but I know Mrs 
Campbell was a long time in with me. 

And she would not go out of your house till Docherty ciune 
in? Yes. 

Did you see him then ? I had not seen him that night. 

LfORD Justice-Cl|:rr. — He had been out for sometime? 
Yes. It was getting late, and I wanted her to go into her 
own house. She bade me not be cruel to strangers* 

And you allowed her to remain ? My husband had to go 
out at half past four in the morning, and I had to rise to make 
his porridge. I was anxious to get her away, but she would 
not go till she saw Burke go into his own house. Burke came 
in then, and I said there is Docherty now. 

Lord Advocate. — He was passing towards his own house? 
Yes. 

Mr Wood. — At what time ? I dare aay between 10 and 1 1. 

Did you go to the door to see where she went? She went 
that way, (as into Burke's liouse), and I locked the door and 
went to bed. 

Now, did you sleep sound in the morning? No^ I did not. 

What prevented you ? A disturbance in Burke's house. 

When did it begin, — shortly after they had all gathered to- 
gether ? Yes. 

At no long distance ? I could not exactly say, but it was 
not long. 

What kind of a disturbance was it ? They were fighting 
like. 

Did you go out ? No. The moment the woman went ont^ 
I locked the door and went to my bed. 

When did you get up again ? I fancy between three and 
four. I set the fire on, and went to bed. 

When did you get up in the morning again ? About eight 

Had your husband gone to work at the first time ? Yes ; 
about half past four. 

Who did you hear first ? I heard Hare's voice in the pas- 
sage, calling to Mrs Law in my house at that time. 

She had come in then ? Yes. 

Did she go to him ? No. She did not answer. 

Did any other person come to your door ? None at that 
time. 

Was there any other person came at that time ? Yes ; a 
girl came inquiring after Burke at that time. 
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What was Iier iiame ? Paterson. 

Is she ameng the witnesses to-day ? I believe so. She came 
asking for John, (meaning Burke.) 

What time might that be ? Between eight and nine. She 
asked for John, and she asked for Burke. 

Did you direct her to Burke's ? Yes, Sir. 

Now, did you. see M^Dougal shortly after that ? Yes. She 
told me that William was wanting me ; — it was a little past nine. 

Who did you understand was seeking you ? William Burke. 

Did you go ben to Burke's ? Yes. 

Now, who did you find in Burke's then ? Mrs Law, Mrs 
M'Dougal, and young Brogan. 

What were they doing ? Burke had a bottle of spirite in his 
hand. 

Was he drinking the spirits ? Yes ; and he filled a glass to 
me, and I drank it. 

Well, tell us what more he did ? He took the bdltle with 
the spi|it8, and threw the spirits up from where he was sitting, 
towards the roof of the house. 

There was a bed in the house ? Yes. 

Did he throw any spirits about the bed ? His back was to 
the bed, and then he threw the spirits upwards. 

X)id he say any thing on doing this ? He said he wanted it 
done, to get more spirits. 

Did you make any inquiry about Campbell ? Yes. I asked 
jM'Dougal what had become of the old woman, and she said 
Burke and her had been oto'r friendly together, and she had 
turned her out of doors : Tliat she had kicked her out of the 
house. . . 

Did she ^y to you what time that happened ? No, Sir ; she 
made no remark, and I did not like to say any thing about it. 
jShe asked me if I had heard it, and I smd no. 

Lord Advocate.- — Was Burke present ? Yes, Sir. 

Well, did you say thing on that to him? No, Sir. 

Do you recollect him saying any thing about the woman at 
that time ? Yes, Sir. He asked if I had heard about the dispute. 

Did he give you to know what it was ? He said it was just 
a fit of drink like, but she was quiet enough now. 

How long might that disputo last ? I could not say. 

Now, at the time that you got up between three and four 
o'clock to make your husband's breakfast, were they quiet then ? 
Yes, they were all like sleeping. 

And some time before that ? Yes. 

Did you hear any noise at that time ? No. 
^ Did Burke's wife sing a song when you was in the house ? 
Yes. 
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Did you see any straw lying near the bed? Yee, Sir. 

Was there a quantity of straw lying at the one end of the 
ied? Yes, Sir. 

Did you see any spirits thrown under the bed, or amoaglBt 
the straw ? Yes, Sir. I saw him throw none but the time that 
I spoke of. 

What time of day did you leave the hous^ ? It might be 
after ten o'clock. 

• 

When did you return to Burke's again ? In the afternoon. 
., When was that? Saturday. 

Did burke's wife ask you ? No ; but Mrs Gray, Burke's 
Rodger's wife, did. I Qiet her in Burke's — Burke and M'Don- 
gal's. 

Then you went out again ? Yes. 

Did Gray's wife come to you again on the Saturday nig^ ? 
Gray's wife had previously told me that a dead body had been 
found in Burke's house, and she came in near about eight o'clock, 
to take me in to see the body ; but when I went into Burke's 
liouse, I was so frightenod tliat I turned' aiid came out. AB 
ihat I can say ]% diat I went in, but was so frightened that I 
went out again. 

(Witness spok^ so l/ow^ that she wof inaudifde to the Jury.) 

Lord Justice-Clerk, (then read his na^to the Jury.) * At 
< a later ^o^, about ei^t, G^y's wife had been tellmg h^ 
^ abQut the body, and me went to Burke's house t^o see what 

* she hiad told her of. She saw nothing but the atraw, and 

* was so frightened, that she went away without seeing any 

* thing. ' 

Lord Ju6tice-Clerk, (to the witness.) Is that it? Yes. 

Mr Wood. — Now, afiier that, did you see the prisoner 
M^Dougal ? Before I heard any thing of that, and before Mrs 
Gray took me into the house, M^Dougal came to me, and.aaid 
that that woman had been stealing thing? out of her hojuse. 

What woman ? Mrs Gray. And she insisted that I should 
pay attention to the door till she would come in again, as it did 
not lock. 

This was on the Saturday evening ; about what time on Sa- 
turday was that ? I fancy it might be about six o'clock. 

What happened after that? When I was majking my hus- 
band's supper, Hare came to the door. 

Was this on the Saturday night ? Yes, on the Saturday night. 

Now, what did he do? He was going into Burke's; and I 
cried to him, there is no one there ; and he came into our house. 

Did he afterwards go to Burke's ? No ; he went out. 

Then M^Dougal came ? Yes; and I cried Jifter her, had she 
got the woman Gray. 
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Did you afterwards go to Burke's door. Yes. 

Did you find it open ? ^o, it was fastened. 
• . That was the inner door ? Yes. 

Did you see any body, after that, come out of Burke's 
' hottse ? No ; I just turned into my own house. 

After you had gone to Burke's door, and fouAd it fastened, 
did you see any body after that come out ? Yes, Hare came 
• in to our house. 

Did you see M'Dougal ? Not at that moment. 

When did you see her ? After that again. 

Did you see M^Dougal before Gray ? Yes. I went into the 
street ; and when I returned, I found M^Dougal stabditig in 
my house. 

Notiiing passed ? Nothing. 

Then Gray came in, and you Wtnt into Burke's bouse; 
came out again, and went into your own house ; and saw no- 
thing? No, Sir. 

• Did you see Burke after that ? I did not see him till a good 
hit oA in the night. 

Now, had you any conversation ^th him then ? Yes; after 
d o'clock, I spoke to him about th^ noise they had heetk mak- 
ing the previous night ; — my husband told Burke that there 
was a noise abroad, that it was rcipOrted he Iiad murdered the 
woman ; he laughed, and said he did bot regard what all Scot- 
land 6aid about him. 

. IfOBD Mkadowbank. — ^Do you say he laughed very loud ? 
Yes ; and Mrs Burke laughed very loud ; and he said that he 
defied all Scotland to say any thing against him. 

Did M'Dougal say any thmg? She auiA that HH the t^wld 
eould not say any thing against him. 

Atthattime^ did you see Any policemen? ^urkd said he 
was going to see the man that ftdd it; ai}d the policeman grip-t 
pad Mm on the stair when he was going out. 

Cra89^€xammed by the Dcak ofrAcwslY* — ^Before he went 
imo the passage^ where he met the policemeily' he Went out» 
when he met Uie man Gray ;-— -be was gcnng to fteek the man 
that said it, and that was Gray ; and he met him along with 
ihe policemen ;— did you hear what passed lietiiteen hmi and 
the policemen ? No. 

IMd the policemen take him ii&to his own house ? Yds. 

Lord Justice-Clerk. — When he said h^ was gcnng to ^ee 
iStm man who said it, did he ref^r to Gray ? Yes ; my husband 
told him that Gray said he had se^ii a coq)se in Burke's house ; 
that he was going to get the policemen for him i tmd Burke 
said he would go and see if he could find him. 

Interrogated by a Juryr^ak. — Wheh you went into the 
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house, what was the cause of your alarm there ? Hearing tell 
of a murder frightened me. 

1 suppose we a^e to understand that that referred to the 
conversation that Gray had with you, and nothing else? Yes; 
and nothing else. 

JANET LAWRIE, or LAW.— Sworn by Lord Mackenzie. 

Interrogated by Mr Dundas,-?— -Now, Mrs Lawrie^ you live in 
a house in the same passage with the prisoners ; did you live 
there in the month of October last ? Yes ; in the same pas- 
sage with John Connoway, Ms wife, and Burke and his wife. 

Do you recollect on the 31st October last being in Con- 
noway's house ? Yes, Sir. I recollect on the 31st October 
last being in Connoway's house. 

At what time of the day was it ? About one o'clock in the 
afternoon. 

Do you recollect at that time of seeing the prisoner, Burke, 
in the passage ? Yes, Sir. 

Was he alone, or was there any person with him ? Hiere 
was a little woman following him. 

Now, where did they go to, (Burke and the woman) ? They 
went into Burke's house. 

Did you observe a man called Hare, and his wife, in that 
passage, or that land, that evening ? Yes, Sir. 

Did they go into Burke's house ? Yes, Sir; I saw them in 
Burke's house. 

About what time in the afternoon might it be that you saw 
them there ? About six or seven. 

Was the little woman there likewise ? Yes, Sir. 

At that time were they merry, dancing and drinking ? Yes, 
Sir. 

Did you get any spirits ? Yes, Sir. 

You were not long in Burke's hopse at that time ? No, Sir, 
about twenty minutes. 

What time did you go to Jbed, dp you recollect, that night ? 
About half past nine. 

At the time that you went to bed, did you hear any noise 
of dancing oc singing ? No, Sir. 

In the nlg^ht did you hear any noise ot merriment ? Yes, 
Sir, after thaL ' 

Was it long after you went to bed ? Some time. 

Did you hear singing and dancing, or was it scuffling or 
fighting ? Yes, scuffling or fighting. 

Did you hear any dissension previous to the fighting ? No. 

In the course of the night you say you heard scuffling ? Yes. 
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Was there ^ great noise that followed ? Yes, there was. ' 

Could you distinguish any persons' voices inthe scuAing ? I 
was not sensible of any person's voice hut Burke^s.' 

Did this noise last long? It laisted for some tiine. 

And you fell asleep at last ? Yes, Sir; 

Now, the. next morning, did any person come into your 
house ? Yes, Mrs Burke. 

For what purpose ? The loan of my bellows. 

Did she say any thing ? She asked me if I had heard Borke 
and Hare fighting through the night time. 

Now, do you recollect any thing more about the fighting ? 
I asked her what she had doiie with the little woman. 

Now, give us the words that she used ? That < she kicked 
< the d d b h 's backside out of the door. ' 

Did she say why she had turned hei: to the door? Yes ; 
That she had been using too much freedom with William. 

Meaning Burke ? Yes. 

Now, she went away after this ? Yes. 

Did you see her again when she came back to your house in 
the morning ? Yes ; about nine o'clock. 

'At what time was this first conversation? About eight 
o'clock. 

And when she came btu;k at nine^ she borrowed a dram 
glass firom you, I believe? Yes, Sir# 

.Well, did she ask you at that time to come into her house ? 
' Yes, Sir. 

Did you go in ? Yes. 

Who did you find there 7 Hare was there, and Burke was 
there. 

Was Mrs Hare there. I am not sure. I do not recollect. 

Was there a man called Brogan there ? Yes. 

Was Gray and his wife there ? Not at the time I went in ; 
but they came before I left it. 

Was M^Dougal there ? Yes, Sir. 

Did Gray and bis wife come in before you left the house ? 
Yes, Sir. 

Are you sure that both Gray and his wife came in ? Yes, Sir. 

Now, did you remark any thing particular that Burke did 
when y6u were there? Yes, be took a bottle and some spirits, 
and sprinkled the spirits on the top of the house. 

Do you mean the roof of the house ? Yes. 

The ceiling of the room ? Yes, Sir. 

There was .a bed in the room ? Yes ; about the bed too. 

Did he say why he did so? Because none of us would 
drink. 

You said there was a bed, — did you remark any straw about 
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the bed? Yesi there was a good deal of straw about the foot 
of the bed. 

Do you recollect seeing Mrs Connoway in Burke's house ? 
Yes, Burke sent for her, and she came. 

Was that at the time the whisky was sprinkled? Yes, Sir. 

You say Burke was apprehended that night? ^ Yes. 

Were you shewn the dead body in the PolioeKOffioe on the 
Sunday? Yes, Sir. 

Did you recognize that body ? Yes, Sir. 

Whose was it? It was the same woman that I saw in 
Burke's house on the Friday night. 

Cross-examined hy the Dean of Faculty. — Do you know, 
Mrs Iiawrie, that tihat straw that you speak of was used as a 
bed? Yes, Sir. 

Did the Grays lie, there ? Yes. 

it had been used for some time as a bed? Yes, Sir. 

HUGH ALSTON.— Sttwn by Lord Mack:enzie. 

Interrogated by Mr Alison. — Do you live in the same land 
in which William Burke's house is situated ? Yes, Sir, I live 
in the fii*st flat up stairs, and Burke lives in the suiik flat 
below the shop. 

The shop is between your house and his ? Yes, Sir, exactly. 

Now, Sir, do you recollect on the night of the 31st October, 
when you was going home, hearing dny noise ther<B? Y6S, 
Sir, I did. * 

What hour was it? I could not speak to the exact minute, 
but it was about half past eleven. 

Were you goinff along the passage at that time, which leads 
up to your house? Yes, Sir, I was. 

You were |?oing along the passage that leads to your house, 
on the line of the street? Yes, Sir. 

What did you hear, Sir ? I heard, as it were, two men quar- 
relling and £^hting, making a great noise ; there was a wo- 
man's voice that attracted my particular attention ; the cry of 
a woman, of murder. 

What did you do upon that. Sir? My wife, who was with 
me, went . up to my house, and I went down and stopped a 
little upon the stair to see that there was no person upon the 
stair tiU I ventured down to the bottom. 

You know Connoway's door ? Yes, I believe that is the 
door next to the passage. 

Did you go as f^ as it? Near to it, within a yard or so 
of it. 
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Now, tell us as distinotly, as you cani th^ different sounds^ 
you heard when m that situation. 

Lord Justice-Clerk. — ^You listened there? Yes. 

Mr AlisoN'. — ^Welly what did you hear? I heard these two 

men making a great noise, as if wrangling or quarrelling. I 

^beard no strokes or hlows, — I heard, a woman crying murder, 

but not in that way as I could consider her in imminent dan- 

gai: herself. 

WeH, Sir, What more did you hear? That continued pro- 
bably for hidf a minute, or a minute,^-H3he still continued to 
cry murder,— it was a very strong voice for a female voice ; — 
standing there a minute at two, there was something gave a 
cry, as if proceeding from a person, or animal, that had been 
strangled. * 

That of * a person, or animal, that had been strangled ? Yes, 
I could hardly distinguish it from that of a human being. 

Well, Sir, at this time did you hear any noise on the floor ? 
I heard these two mens' voices, but I could not say that I 
: heard anything else. 

No blows ? No, just a great deal of noise they were malring 
by npeaking. 

Very loud? Yes. 

Now, after this remarkable, sound had ceased, did you hear 
the female voice still crying murder? Yes; she struck upon 
(something, I do not know what she struck with, but slapped 
the door as if crying for the police, and cried, ' murder here/ 

Well, Sir, did you remain any length of time there? After 
this I went for the police ; — I was often afraid of fire, — and I 
wi^nt for a policeman, but I could not find one.'* 

JMd you return to the stair then? Yes, I did not go far 
down, — I went down a littie way. 

Did you hear any thing when you returned the second 
time ? I heard the men speaking, and the woman ceased to 
cry murder ; — I thought every thing was over ; — they seemed 
to have removed to a greater distance, and the noise had 
ceased. 

Now, in the course of the time you were listening, did you 
hear any wrangling or struggling at that time? I might hear 
feet moving on the floor, but I can't say more. 

A Juryman. — I wish to ask the witness a question. 

Lord Justice-Clerk.— Take a note of it, the counsel for 
the Crown and the prisoner, must first be done. 

Mr Alison. — -How far might you be from Burke's door 
when you heard the sound? It could not exceed three vards, 
or so ; — it might be about three yards, but I do not .think it 
exceeded that. 
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Do yon mean the door of t^he housoyor the passage that 
leads to the house ? The dooi^ of the -passage that l^ads to the 
house. • , * 

Will you he so good as tell us how &t Burke's door isfrem 
diat passage? I never measiirod it, I think it would be about 
fifteen feet — I was three yards from the outer door. 

There is a turn in the passage ? Yes, Sir, there is. - 

Was the outer door shut? I was not so' far forward as to 
see that ; it appeared to me that it was on that door the wo« 
inan struck. It was on the door of the passage^^ not die door 
of the room. 

You heard that a body was found? Yes, in the evening of 
Saturday, ab^ut seven or eight o'clock. 

Did that circumstance of a body being found fix your re- 
collection of what you have mentioned? Yes, I. recolleoled 
imniediately. 

Cross-examined by the Dean of FACULTY.^^When you west 
for the police, where did yo^ go to? To the mouth of the pes* 
sage above Burke's passage, isaw one at the t<qp of the. street, 
but he was without my cry; and when I returned, \ did not 
consider it necessary to get one^ as the sound had ceaised a gopd 
deaL 

Di4 you go down to the Grassmarket ? No. 

The woman that made the noise on the door, struck on th^ 
door, and called 9mrder ; did yoi^ believe the voice you heard 
came from her? It was the same identical voice that oaUed 
murder, that took me down the staics. 

. That was not the voice of the woman, that struck o|i thf 
door, if she cried at the same time, and said there was murr 
4^? Xes, I think she said, ' for God, sake get the police, 
< there is murder liere. ' 

Lord Justice-Clerk.— r-Are we to understand you to say 
Sir, that that voice that was uttering these cries, of a person 
or animal strangling, was different from that of the woman 
calling murder ? Yes, it was quite different. 

Dean of Faculty. — I think I have it down quite distinct; 
it was on the door, i|ot, the outside door, .thiU; the woman was 
atiiki|}g; how dp you know that, when you was three or ^ur 
yards n'om that door ? I . tried thcf experiment since on . the 
door of the room ; a person was shut in, and he struck the 
side of the room door, apd I said that was not the spmid, but 
the outer door, 

A JuEVMAN. — ^You mentioned having heard cries of murdtf 

5»rpceeding fVom the passisige, do yon think they proceeded 
rom Burke's house ? I have no doubt of that. Sir. 
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rayLZABETH PATERSON Sworn by LoAD.PiTMiLLY.— 

Interrogaied by Mr Wood. 

How old are you ? Going in sixteen. 

Will you look at the prisoner here, (Burke sUmdinff upjy 
Burke you have known in one instance? Yes. 

You live in Wester Portsburgh? Yes. 
. Do you remember seeing him on Friday the 31st day of 
OctobcurJast? Yes. 

He came into your mother's house ? Yes. 

Your brother lives with you? Yes. 

' What is his name ? David Paterson. 
'. , What time did he come? ^ He came at 10 o'clock. 

Who did' he seek then ? My brother David. I told him he 
wa» aot in, and he went away. > , 

Did you, next morning, go to inquire for Burke ? Yes, my 
iirother sent me down for him. 

You got a direction to his house ?. Yes. 

Who did you ask for it ? Mrs Law. 

DAVU) PATERSON.— ^iflomAy Loan Pxtmilly.— /nfer- 

rogated by Mr Wood. 
• - I •■ - ■ •• . .. ■ . 

Where do you live Paterson ? No. 26, West Port. 

What is your occupation ? I am keeper of the museum be- 
longing io Dr Knox. 

Would you look at the prisoner here, Burke, (Burke land- 
ing tg^) ; do you know him by sight? Yes I do, Sir. 

Do you recollect at ^ what hour you went home on the night 
of Friday, the 31st October last? It ^ight strike twelve, 
iSir, or a little before it. 

. Now, did you find any body at your door ? Yes. 
^ Who ? The prisoner at. the Bar. 

Was he rapping at the door ? Yes Sir. 

Had you any conversation with him ? He told me that he 
wanted to see me at his house. 

Did you go with him to his house ? Yes. 
s. Did you find any person in it ? Yes, both men and women. 

How many men ? Two ; there might be more. 

Two besides Burke? No, Bu^te and another. 

Did you see any women ? I remember two. Sir. 

Now, Sir, after you went in there, what passed betwixt you 
and Burke? He told me he had procured something for the 
doctor, pointing to a corner at the head or the foot of the bed, 
I do not know whicb^ ' 

Was there any straw there ? Yes. 

K 
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Lord Advocate.— Was it to that place .wtera'liK^*«lmw 
was, that he pointed? Yes, my Lord. 

Mr Wood. — ^Did he make that observation loud eaoogh that 
the other persons in the room might hear him? Thlqr^nght; 
but I am not sUre of that. 

Was it in a whispering voice ? It was in a low voice. 

How near were you ? I might be touching Iub. clothes* . 

Were there any observations made by any <if thesepersons ? 
No/ none. 

Was any thing shewn to you at that lime ? No. 

What did you understand to be the meaning of what Burkt 
had said to you, when he said that he had procured something 
for the Doctor ? I Understood that he alluded to a dead body, a- 
subject ; but I had no proof of it. 

He said that, pointing to the head or foot of the bed whart 
there was some straw ? Yes. ^ 

What were his words ? I think he said that he had prooassd, 
or there was something for the Doctor. 

Did he say to-day or to-morrow ? To-morrow. 

What quantity of straw was l}ring at the bed ; was it sodi 
as a body might be concealed under it? I think, there 
might. 

Now, will you look at this woman at the Bar, M^Dougal, 
(M^Dougal OamUng up), 
. . 'Was die one of the woinen ? Yes. 

Would you know who the other woman was if yoiisKW Jmt 
now ? 

fMrs Hare was brought into Court in cmtadyof a Mater^ mi 

produced io witness.) 

Is that her ? Yes. 

^ Would you know the other man ? Yes, I think I wonldknow 
him also* 

(Hare was also brought into Court, and produced to witness^) 

Is that him ? Yes. 

Then you went home ? Yes. 

And you had no farther conversation with hiin ? No fiartliflr 
than saying good night, or so. 

But notjbii^ fieuiker about the thing he said he bad got ? Np 
more. 

You sent your sister for !^pn*ke ? Yes. 

Did he come to your house ? Yes. 

« About what o'clock? About nine. 

Mri Hate was the other ^ti^oman that was in Buirka's liinis^? 
jies. -.... ,.'> 

And Hare wm the other man that wapi~m finrke'x ionm? 
Yes. 
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*■ 4lid 'fou kwoiw tli« nama of theat two persona ? Yes, by 
the name of Hare. 

- Now/ Burke oame to your honse next morning about nine 
o^el^k :— Did he accompany any body^ or bring any body with 
him? No. 

Well/ what passed ? I told him if he had anything to say 
or do with Dr Knox, to go to himself and settle with him. 

Lord Advocate. — ^You mean by that, that if he had any 
subject to take it to him ? Yes. 

Mr Wood.— What did Burke say ? He promised to do so, 
and went away. 

Well, when did you see him again ? I again saw him stand-^ 
itig in Dr Knox's room with Dr Knox, and one of his assistr 
ants, Jones ; they were merely standing together. 
' Ifr Dr Knox's room in Surgeon Square ? Yes. 

. About what hour ? It might be between 12 and 2. 
' Well, did anything pass in your hearing at that time ? He 
told me he had brought something for Dr Knox. 

Was it Burke or Hare? lam not positive; — ^but one or 
other of them told me they had a subject, — and I got orders 
from^Dr Knox if they brought any package, I was to take 
it from them. 

Did }^ti renudn there ? I called in the proper place in the 
eveningabout 7 o'clock, and they brought a package, — Burke, 
Hare, and a porter. 

Do you know the porter by sight ? I have since heard that, 
his name is M*Culloon, — I have seen him here to-day.. 

Had they any thing with them ? A box, apparently the re« 
mains of an old tea box, or tea chest. 

Snch a box as that, (pamting to the old tea boxj ? Yes, 
auleh a tea chest as that. 

Then, what was done ? They carried it and put it into a 
ceUkr belonging to Dr Knox; — Mr Jones was preseirt. We 
locked the door, — and Mr Jones and I walked out to Newing- 
ton, land told' him what the men had brought. 

Dr Knox resides at Newington ? Yes. 

Did Burke and Hare go along with you ? They had follow-^ 
ed us, — ^we saw them at the end of the road leading to New-* 
ington. 

Before or b^ind you ? I am not certain whether beibre or 
after. 

Bat when you came out of the Doctor's house you fouad 
tliem'there? Yes. 

Did you obaerve any women there ? I did not obsam aiiy | 
kat Aey might have been there. 
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Lord MfiADOWBANK. — Not the porter, but just them twi>? 
The porter also, my Lord. 

1 Mr Wood. — ^Wben done, and when you met them there, 
what passed ? Dr Knox had given me £5 to give to the men. 
I had previous orders to divide the money and give each a 
8h^<?- I went to a change-house and obtained change ; I gave 
each £2, 10s. and on that, Hare and Burke lifted np their 
share,, and the porter got his share. 

Was this the whole price ? No, they were to call on Mon-. 
day, when Dr Knox would have seen what they had brought. 

When they were to get more? I do not know if any bargain 
was made, but I understood, generally, the pricfe to be £8. 
.^ And you parted with them there? I parted with them 
there. 

Lord Advocate. — Did you see any men there? None. 

Neither before you went in, nor afterwards ? None, my 
Lord. 

Did you see any women waiting about the square ? None* 

Did you see any women loitering about the publie-hoitse ? 
None, jny Lord. 

You did not see them join any women ? No, my Lord^ I 
went another road. 

Next morning, did any body call upon you ? On the Sab- 
I^ath morning, about 7 o'clock, the police Sei^eant-Major cal- 
led upon me, along with Lieutenant Paterson. It was 8er- 
gjeant-Major Fisher. ' 

And you went to Dr Knox's premises along with tbem ? 

Yes. 

And you opened the cellar and gave them the package that 
these people had left there the night before ? . Yes. 

It was then in the same state as it was in when you got it ? 
The:8ame, my Lord, as I received it. ' 

Wasi it roped ? Yes. 
. And the ropes were still about it ? The ropes were still 
about it. . 

Did you then open the box ? Yes. 
. • What did it contain ? The body of an elderly female. 
..Was it fresh?. Apparently fresh. 

Had it ever been interred ? No, my Lord. 
•: Dj4 you. open the top of the box first ? I could not positave- 
ly say whether it was the side or the top of it. 
' Describe the situation in which it was ? When we opened 
the box it was doubled up, — all the extremities doubled upon 
the chest and thorax. 

How was the head pressed down ? The head was pressed 
down on the breast. 



69 

JDltd it seem to be preaped down for waiit of room ? Yes, il 
did. 

Was it tiiken out of the box ? Yes, my Lord. 

Will you describe the state of the body, and appearance of 
the countenance ? Yes, my Lord. I examined all the body, and 
fltl'etched it on the table. 

Describe it about the face ? I found the face a very livid 
colour. 

Was there any blood upon it ? Tliere was blood flowed from 
the mouth. 

You are a medical person. Did that appearance of the coun- 
tenance indicate strangulation ? It did, my Lbrd ; or suffoca- 
tion, in my opinion. 

And what other appearances had it? I found no other exter- 
nal marks, or bruises upon the body, that might have led me 
to suppose it to have caused death. 

Did you find any internal derangement ? I was not present 
at the examination. 

Lord Meadowbank. — ^Did the eyes project ? No, my Lord. 

The toi^ne hang out ? No, my Lord. 

LoBD Advocate.— You say the head was a good deal press- 
ed down by the want of room ? Yes, my Lord. 

You can't say more upon it than that, of course? No, my 
Lord. 

Lord Meadowbank. — ^Did you observe any marks about 
the month ? No, my Lord. 

Was there plenty of light when you examined it in the morn- 
ing? Yes, my Lord. 

Lord Advocate. — ^About the lips or nose were there any 
signs of pressiure ? They were dark-coloured, my Lord, and 
flome spots of blood. 

Any marks about the throat at all ? None, my Lord. 

Interrogated by the Dean of Faculty. — You said that the 
face indicated strangulation or suffocation? Yes, my Lord; by 
the blood, my Lord. 

Does the blood of a strangled person, or a suffocated person, 
tend to give the fiice a livid and dark appearance ? Yes. 

Is that the reason ? Yes. 

Paterson, you have seen the man Hare before, that came in- 
to Court, and you looked at ? Yi^s, my Lord. 

You know that Dr Knox had dealings with him for dead 
bodies? Yes, my Lord. 

Before that time ? Yes, my Lord. 

You know whether he had dealings before with Burke about 
subjects? Yes, my' Lord. 

Did they seem to act conjunctly? Yes, my Lord. 
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Who appeared to be the prindpaLputiee ? I h«ra eeeo^ilfllk 
in theii' turn. 

You have seen both amume the principal pari ? Yety mjr 
Lord. 

Did they frequently bring subjects that had not been mier* 
red? Frequently, my Lord, I suppose they had not beett>ai«i 
terred: 

Lord Meadowbank. — ^The same persons ? Yes, my L(Nrd» ' 

Is infrequent that such subjects are brooght to tha kisliire^r 
room of some anatomist ? Yes, my Lord, it is frequeml^ botfe 
by them and by other persons. 

Both by them and other people? Yes, my Lord. 

Deav of Faculty. — ^Does it consist with your knowledge^' 
from acting^for Dr Knox in this way, Uiat there are peopW ia 
town that sell dead bodies that have not been interred ? I faife* 
heard it, my Lord. I have known gentlemen that hai^a at^ 
tended poor patients that haye died, and then they afterwards 
gave in a note of their place of abode to Dr Kno^ whieli* ^ 
has handed to thdse men 'to get tKeir bodies. 

Lord Meadowbank. — It is no evidence of the faot* < 

Dean of Faculty. — Have yo.u seen young men thai haw 
attended these places deliver these addresses toDr Knox?' 1^ 
hwe got one from Dr Knox to give to. these mep. • - 

A label to the house of the deceased, — to the house of thli- 
late patient; and you have given it to them. And in that uh 
stance, do you know that the subject was brought' t^^^tt?^ 
Nci 'inr thaft instance. 

Lord Advocate. — I would be the last person in the-worU' 
that would interfere with the examinal^on of the |irisoner,^ l^t 
surely it is not ctom; He can sumnion the witness, and calt^ 
him again. 

Dean of Faculty. — I am entitled to re-examine bim. 

Lord Advocate. — Independent of that, it has no bearing 
in thia case. 

Lord Justice-Clerk. — ^You have told us that- a minute' 
examinatioii was made of that body, What did you do with 
that body? I gave the Lieutenant of Police the key of ihb' 
room where it was, and left it in his charge, and I ne^er saw 
it afterwards. 

Where is that room. Sir ? A room and cellar in SuKgeoa» 
Square. 

Dean of Faculty. — ^You say you laid down the money im 
shares, to prevent quarrelling ? To prevent disputes. 

Yon saw the £5 equally divided ? Yes. 

Have you known quarrels between Burka and Hara^ r%^ 
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l y w i i lig-tmit baoty ?' Iliwe teen tbem' dniiilL4MDi ih% •lreet% 
eind liave heard disputes and quarrels between iHAa. . 
't'^Mot^'Aan oncer Yes, niy LoML 

Often ? Yes, my Lord. 

Had tiie one complained to you against the otiier, or to Dr 
Kaox, with your kaowiedge ? Not to my knowledge, my 
'Lord« 

A JuRYif AN. — ^When he said he had got something for ihm 
Doetor, might his wife have heard it ? She might have heard 
it. 

Did she make any remark ? No. 

Lord Adtocatb. — ^How far was she from him? She was 
fiot far from her husband ; the room was but smaiQ, and sh# 
could not but hear. 

Loud MeadoWbank. — ^You mean by his wif<^ that woman 
at Ae Bar? Yes, toy Lord. 

Lord Justice-Clerk.-^ When you came home. that, night, 
wmi went to them, near 12 o'clock, were they in .b jBtate of in- 
toxication ? Yes, my Lord, they appe^issdta he,, both qf theakl 

Both men mid Vomen ? Yes. 

Lord Mba'dowbank. — ^Did they know what they were 
about ? They were able to stand up ; but I do not Imow if 
lliey knew what they were about. 

Lord Advocat£.-^You accompanied Burke from your kmaaa 
lo-kbhous^? Yes. 

Did 'he walk tolerably straight in that way ? Bather a ttktb 

. 'JOHN^BROGAN. — Swam by Lord Meaqowbank* 

Interrogated by Mr Ai.i80K.-r-You know Burke ihe |nisoiit' 
ter, and IMbB'M^Dougal, his wife ? Yes.. . . 

Do'^ott Femember last Halloween evening ? Yes. 

Were you in Burke's house in the course of the ev^ning-of 
AaAfdarfy betwixt flix or Sieven o'clock ? About four o'clock. 

Who was then in the house at that time ? Thait vSifL and 
Jiis'wife,' i^pmMting to the pnaonersy) Hare and hia wife, and 
•jthese'Wis aoKother msBi^ Gray, and his wife. 

How long did you remain at that time ? Till seven. / 

Daring that time, was ihcire any other peivon came an? 
There were two strange women in when I went in firsts 

Did yon see an old woman the^ ? Yes. 

Did this old woman remain aslong ne you remained there? 
Yes Sir, 

Unaen didyoo next n^utn to Burke's house ? Two o'eloek 
in the morning. 
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, You had not been in the house in the interval. Betwixt seT«a 
and two ? . No. . 

Who did you then find there ? The two men, Burke and 
M'Dougal, and Hare and his wife. 

Did they lie in the bed ? Yes ; Hare and his wife were 
lyin^ in the bed. 

Where was Burke and M^Dougal? They were standii^ 
octf wifr next the window. ^ 

Were they talking together ? Yes they w«re. . , 

Did you fall asleep in the house ? Yes, I fell asleep. 

Did all the rest fail asleep too ? Yes. 

Where did you lie ? Burke's wife and the other woman 
and me lay near the fireside; the two women were at tbe 
fireside, and the two men were in the bed.. 

When did you leave the house? About 7 in the morning. 

What time did you come back ? About 9 o'clock. 

In< the mominff of Saturday ? Yes. 

Who did you nnd there ? Gray and his wife, Burke and 
Us wife> and Hare and his wife. 

Did any person ask about the old woman ? Yes. 

Who was it ? The person that came in for a light. 

A man or a woman? A woman. 

Well, what did the woman say ? She asked what kad b»- 
coate of the gpaewife. 

Now, what did M^Dongal say ? She said that she had been 
very fadums during the night, and that in the course of the 
night. Hare and Burke b^an fighting, and the old woman 
called out murder. 

Say what was the answer ? She seemed to be very fashous; 
she gave her warm water, and then cold water, and then she 
•asked for a flannel clout and soap to wash herself with, to make 
her white ; and then the two men b^an a fighting, and she 
roared out murder, and she gave her a kick in the . , and 
set her to the door. 

Who called out murder ? The old woman, — end she Uu*U8t 
ker out of the house, for an old Irish limrnar. 

W^e yoii there again in the course of the forenoon, that is. 
In Burke's on Saturday? Yes, about nine o'clock in the 
morning. 
. Did you see any spirits sprinkled ? Yes. 

When ? Before nine. 

When you came back ? Yes. 

Who sprinkled ? . WUliam Burke. 

Where did he sprinkle it ? First on the roof of the houss, 
then on his own bosom, and then he flung it under the bed. 
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Had lie any thing in his hand, when he flung it under the 
lied ? A cup with whislcy in it. 

What time was this ? Before nine. 

Did he go under the bed { Yes. 

'Had he the cup ? Yes. 

Was there whisky in it ? No. 

Burke went out leaving you sitting on the chair? Yes. 

Was that near the bed ? Yes. 

You did not sit long there when he went Out ? No. 

When you came in, did he tell you to sit down there, and 
not. leave that chair? Ye6, as he was going out for drink. 

Was M^DoUgai in the house at that time ? Yes. 

Were the Grays there ? Yes. 

Must M^Dougal have heard the direction to you to sit upon 
the iflilifa' till Burke came back ? Yes. 

But you went away ? Yes. 
^ And who. did you leave in the house when you went out? 
AI'Dougal, Gray and his wife. 

Mrs GRAY- — Sworn by Lord MEADOWBANK^^^Interrogated 

by Mr Wood. 

Do you know the prisoners, Burke and M^Dougal ? Yes, 
Sir. 

'You and your husband lodged in the' house ? Yes. 

ftvie nights in October last ? Yes, Sir. 

Do you remember on the 31st of Octobeir last seeing, a 
stranger there? Yes. 

A poorish-looking woman ? Yes. 

How was she dressed ? She had a dark gown, and a red 
stripped bed-gown on below it. 

The black printed gowti above it ? Yes, Sir. 
(^The WUness was shown the gown and bed-gown, which she 

identified.) 

Did' she say her name ? Doeherty. 

You saw her there once Or twice in the course of Friday?. 
Ye^. t was in the house tSll very near dark at night. 

You were going in and coming out of Burke's house ? Ifes ; 
sometimes going messages. 

Lord Advocate. — l)id Burke say any thing about her,— 
how he had met that woman ? He said he had met her in. a 
shop about nim tliat morning. 

You and your husband were lod^ng in this house, wJEsre 
you ? Yes ; and we went home to another. 

You did not lodge there that night? No; Burke put ifae 
out, saying, that you and your husband have had a differenc^j 

L 



74 

and been boxings and he would not have his house made a 
boxing-house. I told him I was not boxing, I was checking 
the child, and that was all the noise that I heard ; and he told 
us that we must go out of the house that night directly. 

Were you to go for good and all, or for a time ? He did not 
say so directly. 

Did he say that you should leave the house then ? Yes. 

What time ? I could not say the time exactly ; I think be- 
tween five and six. 

Did he leave you to find your lodgings for yourself? No; 
he said he would pay my lodgings for me that night. 

Did he point out to you where you were to lodge? Yes; 
William Hare's.' 

You were to get your lodgings there ? Yes ; that night, Sir. 

Did you go to Hare's then ? Yes; I went with Hare's own, 
wife. 

She had been in Burke's at the time ? Yes, Sir. 

Did you remain at Hares, or return to Burke's house ? I 
returned to Burke's house about nine o'clock ; I returned for 
some of my child's clothes. 

Did you find the woman Docherty there? Yes; she was 
singing, and iVfrs Burke and Mrs Hare were dancing. 

Did you leave her there ? Yes ; I left her there. 

Did she seem to wish to go out o^ the house ? Yes ; in the 
course of the day. 

Wlio kept her ? Mrs Burke wished her to lie and take a 
sleep in the house. 

Did Burke go out when you was there ? No ; I did not . 
stop any length of time. 

Hare and Burke were drinking, and the two women danc- 
ing? Yes. 

What time did you return to Hare's ? Shortly after. 

And then, on going to Hares, you went to bed ? No ; I did 
not go till eleven o'clock. 

Did Hare and his wife come home that night ? Yes ; *they 
came home and took their supper ; and Mrs Burke then came 
in and took some supper, and then Hare and his wife went 
out a little after them. 

Hare ^id not return that night ? No, Sir. 

Now, when did you meet them next morning ? I do not r^ 
collect what hour it was ; but the first thing that I heard, was 
William Burke seeking for my husband. 

What was he wanting with him ? To give him a dram of 
spirits. 

Well, did you go after that to' Burke's house ? Yes ; me and 
my husband. 
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What o'clock might that be ? Past nine o'clock on the Sa- 
turday morning. . 

Who did you find there ? One Mrs Law, and Mrs Conno- 
way, and one of the name of Brogan, and Mrs Burke, and 
Burke also. 

Was the old woman there ? No ; and I asked where she 
was. 

Who did you ask at ? I asked at Mrs Burke. 

What did she say ? She said she was too impudent, and she 
turned her out. 

. Did you say any thing in answer to that ? Perhaps she had 
got too much liquor, and she had not known what she said. 

Was the old woman ia liquor the night before? Yes, she 

After you got into the house in ilie morning, was you 
looking for any part of your child's clothes ? Yes ; for the 
child's stockings. 

Where did you go ? To the corner where the straw was 
lying. 

Well ? Burke asked what I wanted there ; I told him I 
wanted the child's stockings ; and he said keep out there, with 
a nod. 

Was there any whisky going at that time ? Yes, Sir. 

What was he doing with it ? William Burke was drinking 
som^ of it, and throwing it up to the roof of the house, upon 
the bed, and below the bed. 

Did he give any reason for doing so ? That he wanted the 
bottle ioom to get more. 

Did you see him pour any whisky into a cup? He went 
with it three times under the bed ; — he put it into a cup, and 
went three times under the bed, and put some on his breast. 

Was there anything said about potatoes ? It was William 
Burke, — ^the potatoes were under the bed. — I went in below 
the bed, and he asked me what I was doing there with a light- 
ed pipe ; to come out and he would go in himself, — and I said 
there was nothing in it, and I collected them myself. 

Where was the straw lying ? At the foot of the bed, in a 
little comer betwixt the end of the bed and the wall. 

How long did you remain in the house ? I was out two or 
liiree times in the middle of the day. 

When you came back at any time, did you find Brogan 
there ? Yes, Burke told Brogan to sit upon the chair till he 
came back again. 

The chair was near the straw ? Yes. 

Was your huisband there at the same time ? Yes, Sir. 

Burke you say went out at that time ? Yes, Sir. 
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DidBr<^an stop in? No. 

Had yoii been desired to dean the house at all ? I cdeaned 
the ho|ise» but I .was not desired to.do it. 

Did he say anything to that ? He said never to mind, it 
would do ; and I said it would be better to be ^^ashed and 

sanded* 

Did he say anything about the comer ? He ordered Krogan 
to sit at the comer, and not to let any person near k. 
, Hedidnot say to let any person thore? He just told him to 
sit there. After Burke went out, Erevan went out after 
him. 

Was you and your husband then left alone ? Mrs M'Dougal 
was aloiBg with us, she was stretched on the bra. 

Now, what did you do after Burke had gone out ? I went 
to look for Burke, but I could not find him. — I went out again 
and met Burke coming up the West-Port ; he went into one 
M'Kenzie's to get a dram, and told me to go hotne, and he 
would be imm^iately after .me ? 

Who did you find there ? Brc^an and Mrs Burke. 

Did you discov^ a dead body in that house at the time ? 
Yes, in the darkening. 

Who was in the house at the time ? Mrs Law's servant girL 

Was that long after Burke went out ? About darkening. 

Where did you find it ? Under the.straw at the foot of the 
bed* 

Had you been looking on purpose ? Yes, I was lookii^ on 
purpose. I thought there was something that was not right ; 
because he was throwing about the whisky. I thought some- 
thing was not right ; and the first thing I got, on lifting up the 
straw, was the woman's right arm. 

What woman ? Mary Docherty. 

That was the woman you had seen the day before ? Yes. 
. Were there any clothes upon her ? Not a stitch. 

Was there any blood visible ? Yes ; my husband lifted the 
head by the hair, and saw the face a little over with blood. 

Where ? About the mouth and on the one side of her head. 

Was there much straw upon . it, or how was it lying ? On 
the right side. Sir, with her face to the wall. 

Did you leave it there ? Yes, just Uirew the straw upon 
it, — my husband went away befoi'e me, — he, met J^Irs Burke 
on the stair, — I went out immediately after. 

Did you see liim meet her ? Yes. 

What passed at that time ? He asked about the body, 
and she told him to hold bis tongue, and she would give him 
a few bliillings ; and if he would be quiet, it might jbue wortlf 
ten pounds a-week to him. 
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Did you say anything about the body ? I turned back, and 
went into the honae. 

What passed then ? I spoke to her about the body, and she 
bade me hold my tongue. 

Did you say what body it was ? I told her it was the wo- 
man's that was well last night, singing and dancing on the 
floor. 

Did anything more pass ? She bade me hold my tongue. — 
She did not know that I heard her speak to my husband, — and 
^e said she would give me ds. or 6s. if I would hold my 
tongue. 

. What more ? She repeated the words over again ; and if I 
and my husband would be quiet, it would be worth £10 a- 
week to us ; and I said, Grod forbid that I would be worth money 
with dead people. 

Did you give informafion after that to the' police ? It was 
my husband. . 

Did you see Burke after that ? No, Sir. . 

Lord ADVocATE.-^Did you see the body in the polioe-offic^ ? 
Yes. 

The same body ? Yes. 

Was it old Mrs Docherty ? Yes. 

Bid you see Mrs Connoway at all, that day ? Yes. 

Did you see her after the body was found t Yes. 

Was the body there then ? Yes ; I sent her forward to the 
eiHmer to see it, but I did not see it ; I cannot say whether 
it was there or not. Sir. 

. Interrogated by the Dean of Facui^ty. — ^Mrs Gray, let us 
go bstck to the banning of the story. Where did you sleep on 
Thursday night ? On the bed at the side of the press. • 

You say you was in Burke's all the Friday forenoon ? Yes. 
Sir ; I was not out in the forenoon, I saw the deceased woman's 
bed-gown drying. She washed them herself, that was Docher- 
ty, and dried them. 

Did you not go out all the forenoon till about darkening, 
when you left it ? Only for a stoup of water. Sir. 

There is a well in the court-yard^ is theire? No, in the. 
West Port. 

Now, you went away to Hare's about dark ; — you said you 
came back about night / Yes ; for my child's clothes. 

Nobody came and asked you to 'come down ? No. 

Nor your husband ? Not that I know <^. 

Did you hear any thing of a merry making in Burke's 
house ? Nothing ; but as I thought it was Halloween night, 
diey did not wish me amongst them. 
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Dtd your husband go back with you when yoii went for the 
clothes? Yes. 

Now, tlien, it was about 9 o'clock when you went back tbs 
second time ? Not passing a few minutes. 

Was it not in Burke's that the dancing and singing was ? 
Yes. 

You know Mrs Connoway ? Oijy by sight. 

Was she there '^ Not that I saw, Sir» 

Endeavour to recollect ; was she there or not at thiat time ? 
I do not recollect ; she might, but I do not remember of seeing 
her. 

Now, you went away in a few minutes. You said that Mrs 
Burke, or M^Dougal, came afterwards to Hai*e's house ? Yes. 

And Hare came home ? Yes. 

Did Mrs Hara come home? Yes. 

Did M'Dougal come ? She came in a few minutes after. 

Recollect about what time that was ? I could not tell you, 
Sir, the hour ; it was not very long after I left Burke's house 
the first time ; I left it at the darkening. 

Was it before you went down, at 9 o'clpck ? O yes, Sir. 

It was before you went back for the clothes ? Yes ; before 
I went back for the clothes. 

Now, be so good as recollect when they came to supper 
there, did not they ask you to come down and get some sport 
with them ? No.* 

Next morning, you said that Burke came up to your house, 
and asked you and your husband to come down ? * He did not 
ask us to come down, when he gave us a dram that morning ; 
but my husband had seen Burke afterwards on the street, and 
he told him to come down with me to breakfast. 

Now, when you went down to breakfast, did you see Hare 
and his wife there ? No. 

Are you sure Mrs Hare was not there ? No, not in the 
morning. 

Was she not in the bed ? No. 

She had come up to her own house, and she came up before 
you came away to your breakfast ? Yes ; long before I came 
away.\ 

What time did she come up ? I do not know. 

When did you get up in the morning ? About 8 o'clock. 

Now, you told us a good deal of what M^Dougal said when 
your husband spoke to her on the stair, and you went back in- 
to the houise ? Yes. 

Did M^DoiJ^I say anything else ? Yes ; she said, ^ my 
* God^ I cannot help it, ' 
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Was that siYer you w«nt back into the room again ? Yes ; 
when I went back and left my husband going away with the 
bundle. 

Was he present at that time ? Not at that time. 

Did she say the same words on the stair ? Yes. 

Lord Justice-Clerk.— She told you and your husband, 
that she would give you two or three shillings if you would 
be quiet; and if you would be quiet, it would be worth £10 
a-week to you ; did these words, my God^ follow or precede 
that ? It followed that. 

What was your reply? I said you surely can help it, or 
you would not stay in the house. 

Did she make any reply to that ? No, Sir. 

Lord Meadowbank. — Am I to understand that she said 
these words to you, now mentioned, my God, I cannot help it ; 
did she say these words after her offering the shillings, and 
promise of money, and you saying, God forbid that you would 
do so ? It was after that, that she said that she could not help it. 

It was to your reply, for the like of that ? that she said that 
she could not help it ? Yes. 

Mr Robertson. — ^Request the witness' particular attention 
to that, my Lord. 

Lord Meadowbank.— When you met the woman coming 
up the stair, what did she say ? When my husband went up 
the stair, he met her, and mentioned to her that he had found 
a corpse in the house ; and ^he said hold your tongue, and she 
would ^ve him five or six shillings, or it might be only two or 
three ; and she said that he might be worth £10 a-week if he 
would be quiet; and he said, God forbid that he would be worth 
that, for he could not keep it on his conscience. She came down 
the stair, and she went into the house, and I asked her what she 
had been about, I had found such a thing in the house ; and she 
made the same reply as to my husband ; and I said, God for- 
bid that my husband should ife worth that for dead bodies ; 
and I asked her what did she mean by bringing her family 
into disgrace by it ; and she said, my God, I cannot help it. 

I think you said in giving that conversation before, that 
you mentioned to M'Dougal that it was the body of the woman 
you had seen in good health before, did she say any thing to 
that ? No ; she made no reply. 

She said nothing as to how she came by her death ? 

JAMES GRAY. — Sworn by Lord Mackenzie. 
Interrogated by Mr Dundas.<^You and your wife lived 
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with the prisoner Barke, in the end of October last, five 
nights? Yes. 

On the 3l6t of October, did you and your wife sleep there? 
No; not on the night of the Slst October. 

Why? They d^ired us to go out. 

What time of night was that ? It was in the afternoon. 
He told- us we mu6t go out that night ; that he had provided 
lodgings for us in another house ; and desired Us to coifie hick 
Aext momikig to break&st. 

He gave no reason for that ? Not to me. 
* Did he take you to any- house where to get lodgings? Yes; 
he took OS up to Hare's house, and fixed the bed where wo' 
were to sleep in, himself. 

In the course of that d^y, in the course of that Friday, did 
you observe a Grange woman he brought into the house? 
He did in the morning. He said that he had met with her 
in a dhop in the West Port. My wife was making breakfast 
at the time, and he desired that some breakfast should be mad^^ 
for her likewise. 

Did he say why h€$ did this ? . H6 did not at that time ; \mt 
he said something afterwards. He said he suspected that 
she was a relation of his mother's, as she Vras of the satne 
name, and from the same part of the country. 

That was on the forenoon of Friday? Yes, Sir. 

You told us that he took you to Hare's house? Yes. 

Had you occasion to return in the evening again to Burkc^s' 
house ? • Yes ; I think about nine o'clock. 

For some of your cliildrens' clothes? Yes, Sir. 

Whom did you find in Burke's house? Burke and his wife, 
Hare and his wife, and a stranger woman. 

Did you return back to Hare's to sleep, and left all those 
individuals in Burke's house ? Yes ; we did Sir, and went t6' 
deep. 

Next morning did you see Burke ? Yes ; and he asked how 
we rested, and I told him very well. 

He asked you to come to breakfast? Yes"; and I went back 
and got my wife, and we went down to breakfast. 

In the course of tliat forenoon, (Saturday morning,) were 
you present in the afternoon when your w^e found the dead 
body in the room ? I was, Sir. 

What time was this? About darkening. 

Was it about five or six ? I dare say it nught be , between 
five and six. I could not exactly detail the hour. 

Where was the body found; in what part of the room ? It 
was found in one corner at the foot of the bed, with the head 
to the wall, and the feet below the bed. 
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LoBD Justice CLERK-^Amonest the straw ? Yes ^it. 

Did you recognize the body? I did Sir. I knew it to be 
that of the woman that we saw there the night before. 

On this discovery, did you remain in the boos^, or did you 
quit it? I packed up the things that I had in the house, and 
went out,, when I met Mrs Burke. 

That is M^Dougal, the prisoner at the bai* ? Yes. 

What passed? I asked what was that she had got in the 
house ; and she said, what was it ? and I said, I suppose you 
know very well what it is : She fell on her knees, and said--* 

Did she drop in a supplicating attitude ? In a supplicating 
attitude, imploring that I would not inform of what I had 
seen. 

Did she offer you any reward for that ? She offered me some 
money, five or six shillings, to put me over till Monday ; and 
diere never would be a week after that, but that I might be 
worth £10 a*<week. 

What did yeu do upon this ? I said my conscience would not 
allow me to do it. After I came back, I heard her in the 
room, narrating the same words to my wife. 
' What were thesis words she said to your wife ? They were 
Weirds very nearly to the same purpose as those to myself, 
though they were not exactly the same. 

Did she say she could not help it ? Yes, she said so. 

Was there Any reply made to that ? No Sir. 

Not upon the stair ? No, indeed. I did not stop long with 
her. 

Now, after this conversation in the house, did your wife and 
you leave it? We did Sir. 

And did Mrs Burke, or M^Dougal, follow ;yV>u? She fol- 
lowed us. Sir ; and when we got out to the street, we met 
Mrs Hare. 

Now, what happened there ? We met Mrs Hare there, and 
die inquired what we were making a noise about ; and said^ 
can't we go into the house, and decide our matters there, and 
not make k noise about them here. 

And you went into a public house, and stopped there some 
lame ? Yes ; and I went and gave information at the police- 
office. 

Lord Mackenzie. — Were you in the house when the body 
was found? I was. 

Did you observe the faceof it? Yes; Iturned up the face, to 
see what like it was : There Waa a litUe blood on the face. 
•' Were there any marks upon it ? It did not appear to be 
marked ; and so isoon as I saw it was the person that wasthere 
the night before, I did not take time to look at it- 

M 
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Was it quite naked ? Quite iiakecL 

Lord Justice-Clerk. — You were quke clear of the b^djr? 

yes, my Lord. * r 
Interrogated by tbe Dean of JPaculty. — ^WhafUme was it 

that you and youi: wife l^t Burke's on the F^riday niK^t first 7. 

1 suppose it might be about five o'cloek ; but pfobobly it m^t 
be a little after it. 

Did you see him that night again before nine p'clock ? Yes^ 
he came up to Hare's hoMjBe. 

About what time? It might be about seven, if I recoUeet^ 
but I am not aur^ of the hour. 

Was Har^ there at that itiipe ? No, aeither Hare nor h]» 
wife were there ; they were in his house, and came in after<« 
wards. 

Was Burke there at the supper ? No ; but Mrs Burke was. - 

What time was it that Burke oame th^e? I think about 
seven. , * 

Had the Hare's left it at that time ? I cannot be oertain 'SS 
to the hour that he came there ; but I know, he.csMne th^edittt ' 
night, after the Hare's, but went out again* . . 

When Burke came up there about seven, did he ask you fa' go 
to his house ? No ; he fetched a copper measure, with some 
liquor in it, that night at seven. ^ ^ 

Did he sit with you any time ? Only a very short tim^ 

What brought hini there? I do not know, except to ^vtd 'Us 
this liquor that he brought to us, for he kft it with, us* 

I think you said he came on the Saturday morning. Did* 
he then ask you to come down to fareayast ? % 9Q^ dtfettly 
out of bed, and he desired Hare tj» five us a dram; taod/ 
twice he did so; I went out a litde afterw&rds, with the pUld 
in my arm% and I saw Burke standing in the shop ; : and it: 
was then that he asked us to come down and get breakfiast. 

JOHN MVVhhOCa.-rSioorn ky Lqbd Pitmiuy.— i&ito<- 

« ' 

You kiu>iir tbe prisoner Burk^ ? Yes« , ; 

You know of his coming to your house on Saturday morn*: 
ing, the 1st of November, requesting you to come to his house 
wd laurry scHaletfajupg ? Yes* 

About what time? Six o'clock. 

On Saturday dvQiuiig ? Yes. 

Did Burke say what it was to carry ? I^o^ my Lord. 

Did hf) tell vQu wh0re to go first? He told me to follow him. 

And you foUowed him accordingly ? Yes, my Lord, 

Where didyojigo to ? To the WestPort. 
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you go to Burko^sowli house, or any other house first ? 
Te hk ewn house firsl*- ^ - • 

What did you get there ? A box. 

Wkit sizeof a box t^as it ? ^ Like a tea-box. 

•Lord AnvocATSi— ^Telt us more paoliculiarly what happened 
before that^^before you moved the box? When coming to the 
end of the bed, he took some straw off it; and' he took the 
«be€lt and he put it into the box. 

And what did he take off next — what did he take out of the 
«traw?- I eaftmot say. 

Did you see him put nothing in -the box? The sheet.' 

Did he take anything like the person of a human body? 
Yes; l think it was something 4&e the person of a body. 

Lord Meabowbanr*.-^— You ha¥o no doubt that it was a 
body, 'in short ? No, my Lord. 

Did you see any thii^ of it at all ? No, my Lord ; but when 
I was going to liflt the box, there was something like hair tliat 
Ifelt. 

And did you put that into the box? Yes; and there was a 
iiUle straw put over it,' and he ordered me to take it away. 

Did you put the hair in the box ? Yes. ' 

•Lord :Ju6Ti€£<^GL£RK.-^Beco]leet you are on oath ; and you 
should understand distinctly, Sir, that whatever concern you 
might hae^e had in it,' you are bound to speak', ihe truth, and 
tbo whole truth ; for if you do not, the Cknirt wiH' be obliged 
to deal with you as with other persons in that situation, and 
one no further gone thaii yesterday. Was there a good deal 
of pressure required to put the body down ? Yes, for putting 
the lid downfi 

Was there any other person present? Yes; one of the 
name of Hare* ^ . 

Lord Advocate. — Was the head uppermost ? I could not 
aay, my Lord. 

What became of the sheet ? It was left where the box went Uk 

Is that the box ? fWUnesss was shewn an old Uorbox.) Yes, 
my Lord. 

What kind of hair was it, was it a man or a woman^s ? 
My Lord, I do not know. 

How long was it ? About the length of that — fshowiag one 
half of his hand. J 

Well, then, was this box roped ? Yes. 

And you carried it ? Yes-; he (Burke) ordered me to carry 
it, and I am a porter. 

Did he tell you where to go to ? I vmA to go down the 
Cowgate, up the High School Wynd, and he was to be im-^ 
medmtely after me. 
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Did he meet you there? He told me to ge to the head of 
the wynd, and he would meet me there. 

Did he meet you there ? Ye8« 

Was there any body with him ? Yes ; his wife^ 

Where did wey join you, — they did not join you in the 
High School Wynd, it was &rther on, was it ? Yes. 
' Was there any body else there ? Hare ^was there. 

His wife, was she there ? Yes ; she is a big woman, she was 
there. 

Then there were two women and two men there ? Yes Sir. 

Now, you went up the Wynd,^ — ^were they before you, or did 
they overtake you? They .overtook me. 

Before you got into Surgeon Square? Yes ; all the /Smr. 

Mr Alison. — Then you went into a house there r Yes; 
and we went to the gate, and having put the burd^n off my 
back, I left it there. 

About what hour was this ? About half-past six my Lord. 

This box and the body was taken into the house, and you 
left it there? Yes. 

Where di4 you go to ? To Newington,^ — ^Burke ordered me 
to go along with him. 

Who went to Newington with you ? Hare, Burke, and the 
two wives. 

Now, when you went to Newington, did the wives keep a* 
long with you, or did they separate from you ? They separat** 
ed, and I stood alone. 

Did the men go into any house, pr did any body come to 
them ? A young gentleman. 

David Paterson ; you saw him here to-day ? Yes Sir. 

You went iiito a house ; did you get a dram ? Yes. 

Did Burke and Hare come in ? I do not think that Har^ 
went {p. 

What took place in the public house ? This young lad gave 
them money. 

jpid you see money ? I s^w hiip give them money. 

And they divided it ? He gave them what was theirs, and 
nothing mote* 

You got paid for your trouble ? Yes. 

Ho^ mi)ch did they give you ? Five shillings. 

When you came in there, where were the women? were 
they left by the men there ? No. 

They had gpne away before ? Yes. 

Loud Justice-Clerk. — Are you quite positive, Mao^ 
culloch, that you saw this woman M'Dougal at; Newington ? 
Yes, my Lord. ^ 

And also .V:rs Hare ? Yes, my Lord. 
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JOHN FISHEIL— 5i0oni by Lord PiTMiUuY.—Interrogaied 

bjf Mr Alison. • 

■ « * ' * 

You remember a person coming to you in November, of the 
name of Gray ? Yes ; about seven. He was in before I caiate 
into the office* 
' Wheije did you go with him ?. To the West-Port. 

What house did you go to there ?: I went to the house of 
William Biirke, the prisoner. 

, What did you go Uiere for, — ^what was your object ? From 
the statement of the person that came there, to inquire for 
any thing to establish what had been said. 

Was it to search for the body ? ' No ; I understood that the 
body was removed before I went there. It was to see if I 
i^aw any thing suspicious. 

What did you find? I found Burke and his wife oomiag 
out from the sunk flat, and they were coming up stairs. 

Was there any body with you ? ' Fiiflay and Gray. I de- 
sired the man to go back and speak with me down staira ;■ and 
they went down. 

After you went into the house, what took place ? I asked 
Burke what had become of his lodg^ers, and he said, that there 
was one of them,' pointing to Gray ; and that ho had turned 
out him and his wife for dieir bad conduct. 

What took place then ? I then asked them what had be- 
come of the little woman that had been there on the Friday, 
the day before ; and he said, that she was away : And I askad, 
when did she leave the house, and he said, about seven o'clock 
in the morning. 

* Did he say any thing about any other person being present 
when she went away? He said William Hare*saw her go ar 
way. Then I asked, was there any other person saw her go ar 
way ; and he said, in an insolent tone of voice, there were a 
number more. I then looked round the house to see if I could 
see any marks on the bed, and I saw the marks of blood on a 
number of things there ; and I asked Mrs Burke, the pannd 
at the bar, how they came there; and she said,^ diata woman 
had lain in there, about a fortnight before that time, and the 
bed had not been washed since. 

:W^11, what more? She said, as to the woman, she could 
find her ; she knew her perfectly well, and that she.Uved in 
the Pleasance. She alluded to the little woman> that I had 
judged where she was ; and she said, the womail can be found ; 
#he lives in the Pleasance ; and she said she had seen her that 
night in the Vennel, and that she had apologised to her for 
her bad conduct the night previous. I asked her then, what 
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time the woHumitad left the house; and she s^d, seTsn 4Uai& 
at night. When I found theiA to v&iyy I thought the best vm 
wasy to take them to the Police office ; and I told titem that it 
was^ personal spite, but'tiiai I must take theinto- the •jfiee, 
as I was a^t down. 

But, before going to the office, dKd you put any questions to 
Burke, or this other woman, (the pannel), hotw Ais iwomsa 
came to the house? No; I put no questions to them «n thai 
subject. 

• Then, you'wmt to the* PoKee Office, aiid <ook them wi|h 
you? Yes. ... 

Had you any fuEther conversation with them there? t 
heard them examined by the Superintendant. He examined 
them. 

Did you hear any oonyersation between die Supmntendaat 
and Burke? 

Lord Justice-Clerk. — Keep to thai. 

JVUmss. I told the Sdperintendant that I had seen some 
^narks of blood there. 

Well, did you return to Burke's house that night? Yes; 
the Superintendant, Dr Black, and I, Went to Burke's house. 

Did you examine the house then? Yes. 

Did you find any article of wealing apparel there ? Yes ; at 
that time Mrs Law came into'the^ house, and we found a 
striped bed-gown on the bed; atid we took this striped bed- 
gown away. 

Did you find any thing else ? No. 
. And you took it away ? Yes. 

Look at it, (a striped bedrgown was handed to the 
Is that it? Yes. 

Did yon find any blood ? There was a quantity of blood a- 
mongst the straw under the bed. 

I^ it appear to have recently come there ? Yes ; it appear- 
ed quite fresh. 

Now, liext morning, did you go to Dr Knox's premises in 
Surgeon Square ? Yes. 

Was there) a peroon of the name of Paterson with you ? 
xes. 

Did you get any thing ? Yes ; we went down to the celUffi 
and he said that here Is the box, I do not know what is in it ;. 
and we opened it, and found the body of a Wostian in it. 

Lon» Ju69fCE**CLERK.-^Quite 'naked ? Qiiite naked. 

Mr Ai.iso9r>— Was there any person sent for to come and, 
iee the body ? Mr Paterson and I remained, and we sent for 
Gray to come and see if that Wal9 the body. 
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Did he rec^^ize it in your presence immediately ? Yes. We 
directJBd it to be put in, and I, took the pirecautiou to put a man 
on the door before I wenf away. . 

Did you return, again ? Yea. 

And removed the body to thiQ Police Office ? Yea ; the same 
day. :. 

IiORD Justice-Clkrk.— I 8uppf>se ^hen you went there, 
Patorson looked at it, laid it out on the table, and examined 
it ? Yes, ix\ the cellar, in the lower ^t oif tbe.hoase. 

Mr Woop.^ — Was the body shewn to Mrs Connaway ? Yes* 

Lord Advocate. — Was there no Aether body but one in the 
Police Office ? No other. 

What took place then ? They all denied it. 

Denied what ? Deni^ ^ knowledge of the body. 

Lord Justice-Clerk. — Of ever having seen it at all ? Of 
ever having seen it, dead of ^ve, 

Mr Wood. — ^Did you, after that, return to Burke's beuse ? 



What did you find there ? Ptot of a gown, and this petti* 
eoBi—f pointing to CampbelTs dotfies.) 

What else took place? The; body was examined by Dr 
Black, Dr Christison, and Dr Newbiggiqg. 

Interrogated by the De^n of Faculty.— Did Hare deny 
all knowledge of it ? Yes; He said be never si^w it, dead or 
auve. • 

Interrogated by Mr Cockburn. — His wife the same, I sup- 
pose? Yes. 

WILLIAM HARE. — Stoorn in the usual nuamer by Lord 

Meadowbank. 

r 

Lord Meadowbank. — Now, we observe that you are at 
present a prisoner in the tolbooth of Edinb^pvgh; and from 
what we know, the Court understands that you must have had 
flome concern in the transaction now under investigation. 
It is, therefore, my duty to inform you, that whatever share 
you might havo Iiad in that transaction, if you now q>eak the 
truth, you can never afterwards be questioned in a court. of 
justice; but you are required, by the solemn oath yoii have- 
now taken, to speak the truth, the whole truth, and nothing 
but the truth; and if you deviate from the triitb, or prevari- 
csite in the slightest^ degree, you may be quite assured that it 
will not pass without detection ; and that the inevitable result 
will be, the most condign punishment that canjbe inflicted*. 
You will now answer the questions that are to be put to you. 

Lord Justice<-Clerk. — You will understand that you are 
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called here as a witness r^;ardiiig the death of an elderly wo* 
man, of the name of Campbell, or M^Gonegal. 

You understand that it is only with r^gard^ to her that faut 
are now to speak ? — To this question the witness replied^ by askr 
ing^^ T*ould womsaij Sir?' Lobd Justjce-Clerk, Yes. - 

Lord Advocate. — ^You are a native of Ireland, Hare ? Yes. 

How long have you heen in this country ? Ten ye^^. - 

Lord Justices-Clerk^— ^Are you a Roman Catholic? Yes;. 

Do you wish to be sworn in any other way, thaii that now 
administered by my brother? I never was sworn before^ Sir, 
and I am no judge of that. 

fTTie New Texlammt was handed to the witness^ with a repre- 
sentation of the Cross upon it. J 

Lord Meadowbank. — ^Now, you will observe that there is 
a representation of the Cross on the book of the New Testa- 
ment; lay your right hand upon the Cross, and repeat the 
words of the oath again, after me. 

fThe witness was ewom in this manner.) 

Interrogated by the Lord Advocate. — How long have yon 
been acquainted with William Burke ? ^bout a twelvemonth. 

You have been ten years in Scotland, and you have been a 
resident in Edinburgh ? Ves. 

You are a married man, and your wife is here ? Yes. 

When did you become acquainted with the prisoner Burke ? 
About a twelvemonth ago. 

And you became acquainted with the other prisoner Mac- 
dougal about the same period ? Yes. 

She lodged with him then, and since ? , Yes. 

YoUr house is near his ? On the same side of the street. 

Were you in a public house on the Slst of October last, 
kept by a person of the name of Rymer ? Yes. 
* Were you and Burke drinking together on that day ? Yes. 
' How much dM you drink ? A gill. 

Was any body with- you ? No. 

Did he tell you about any person being in his house ? Yes. 

About what o'clock was it ? I could not say ; it was in the 
fore part of the day. He took me to this house, and he told 
me to go down to his house, and said that there was an oM 
woman in the house that he was going to murder, and for rae 
to see what they were doing ; that he had left some whisky in 
the house ; that he got the woman off the street ; and that he 
thought she would be a good shot to take to the Doctors. 

Lord JuSTicE-CLERRi-^Did not you Sir, in the early part 
of this statement say, that he had got a shot^ and that he was 
going to murder her for the Doctors ? He said to me to go 
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d»wii to the. house, and to see the shoi tliat he had ; and see 
what they were doing in the house. 

Lord ApvocATC.*-I>id he use the word murder; or did 
you understand it firom the shot for the Doctors ^ To see what 
die^ were doing. 

Did he use the word murder ? No. 

What did you understand by the word shot for the Doetors ; 
did you understand th^ meaning of it ? Yes. 

Whfit was it ? That he was going to murder her. 

Well, did you go down ? Yes, Sur, I went down. 

Alone? Yes. 
. Yoti went to Burke's house ? Yes, I went to his house. 

Who did you find there ? A strange man and woman in 
tj^ei liou^ ; Nelly M'Dougal, and the old itroman, — and she was 
ipashing her gown. 

• Do you know \diat thjD name of that strange man and wo- 
man is now? I could not say the name. 

Is Gray the name, do you think ? Yes^ Gray. 

And the woman was washing some linen things ? She was 
washing her short gown. 

; . ViBB it the old woman that was washing ? YeS, she was 
washing her short gown. 

: What eolour was it ? White ^d reddish ooioary^-Hitriped. 
. Vf as it like that there ? {the ptnon wot homded to the wibiess^) 
Yes, that is it.. 
\ Did you rempin long there ? About (lvb -minutes. 

And then went away home ? Went home. 
I Were you in. Mrs Connoway's after that ? No, I i^as not 
Vfk there till after n^it. 
; You know th^t woman? Yes. 

Were you in her house that night at all ? Yes; between 
^ig^t aiid nine O'clock. 

Then you came back from that to your own house? Yes. 

Now, who was in Connoway's when you was there? John 
Connoway and his wife; and there was William Burke, John 
Brogan, and another chpp — I don't know his name. 
* IKd WHliatn Qurke remain widi you ? He went away i¥ith 
the two chaps, Brogan, and the one I don't know. 

Who else were there ? That old wife, and Nelly M^Dongal, 
and my wife. 
; Had yoii some drink when you was there? Yes. 

Did you remain there till pretty late ? We remained tbere 
tiU between 1 1 and 12 o'clook. I could not say just diriN^y. 

. Where £d you go to ? Nelly M^Dongal asked me and my 
wife to take a dram in her house. 

N 
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And you left the old woman there? Yes, we left the old 
woman sitting at the fire, and John Connoway. 

Well, when you were in Mi*s Burke's house, did Burke 
come in? Yes, and tfa« old wife with him. 

Had you any more drinking ? Yes ; there was a sot^ of 
whisky in the bottle, and we all drank it out. We were' all 
pretty hearty. 

Was the old woman that way too ? Yes. 

When you were in Connoway -s, were you dancing and sing- 
ing ? Yes. 

Did not slie hurt her feet in Connoway's ? I did not see. 

At this time, did you expect that any mischief was to hap- 
pen to this old woman ? Not that night. 

Now, after this, had you any quarrelling or fighting with 
Burke ? He asked me what I was doing there, in his house : 
I told him that Nelly M^Dougal asked me in to get a dram ; 
and he struck me then. 

Did you strike again ? Yes, I did. 

Had you a fight? Yes. 

And her there ? Yes, we had. 

Now, where were the women during this? They were 
redding us. 

They came in betwixt you to separate you ? Yes ; he pushed 
me down twice on the bed, and the last time I lay on the bed. 

How long did you lie there ? I could not say. 

Lord Justice-Clerk. — You were twice down on the bed? 
Yes. 

Lord Advocate. — Now, when you were fighting, where 
was this old person ? She was sitting at the fire,— and she got 
up and desired Burke to sit down, and she said that she did 
not want to see Burke abused. 

Did she run out? les, she ran out twice to the entry, and 
cried out for the police. 

She went out twice to the passage ? Yes. 

What did she call out ? It was either murder or police, I 
could not say which, but it was some of them. 

Well, how was she brought back again? It was Nelly 
M ^Doiigal that fetched her back. 

Both times? Yes. 

Did she then get any push, or fall over on the ground? Yes 
she did ; — ^when we were struggling, I pushed her over a little 
stool. 

'And you continued to struggle while she lay there? Yes; 
she raised herself on her elbow, — she was not able to rise, be- 
ing chrunk, — and called on Burke to be quiet. 
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Lord Jubtice-Clerk.— You mean quiet £rom fighting with 
you, or you with him ? Yes. 

Lord Adyocate. — ^Did he quit you at last ? After he threw 
me the second time on the bed, he then^quit, and I lay still in 
the bed. 

What did he do ? He stood on the floor ;-r^e then got 
stride-legs on the top of the woman on the floor, and she cried 
out a little, and he kept in her breath. 

Did he lay himself down upon her ? Yes, he pressed down 
her head with his breast. 

She gave a kind of a cry, did she ? Yes. 

Did she give that more than once ? She moaned a little 
after the first cry. 

How did he apply his hand towards her ? He put one hand 
under the nose, and tlie other under her chin, under her 
mouth. 

He stopped her breath, do you mean ? Yes. 

Did he continue this for any length of time ? I could not 
exactly say the time ; ten or fifteen minutes. . 

Did he say anything to you when this was going on ? No, 
he said nothing. 

Did he then come off her ? Yes ; he got up off her. 

Did she appear dead then ? Yes ; she appeared dead a wee. 

Did she appear to be quite dead ? She was not moving ; I 
could not say whether she was dead or not. 

What did he do then ? He put his hand across her mouth. 

Did he keep it there for any length of time ? He kept it 
two or three minutes. 

Did she appear to be quite dead at that time ? She was not 
moving. 

What was you doing all this time ? I was sitting on the 
chair. 

What did he do with the body ? He stripped it of the 
clothes. 

Where did he put them ? Under the bed. 

What did he do with the body ? He took it and threw it 
at the foot of the bed, doubled her up, and threw a sheet over 
her ; he tied her head to her feet. He tied her head and feeti 
together, and covered her up with straw. 

Now, during the time this man was lying on her, wher^ 
was M^Dougal and your vnfe ? When they heard the first 
screech, they left the foot of the bed and went into the passage. 

Did they both run to the passage ? Yes. 

Did they come in again when this was ffoing on ? They 
did not come in till this was all over, and her cpvered over 
with straw. 
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Vqu said tbey were lying in bed before ibis' time too7 Tbey 
were.lyii^ 19 bed with the rug orer theiu. 

Did they cover their faces with the ruff? ' I did h6t'fie6. 

Where were you sitting at this time f At the heed 6f dMf 
bed. . ' * 

pid yoli 9ee the blood ? I did not obserre any at that 
time. * 

No ]t)Iood pn the floor ? Not any at that time. 

Any blood on t)ie woman's face ? I did not see any at Uiat 
time. 

D^d you hear these women cry any thing |4^r thiey went 
into ihe passage ? I did not take heed.. 

Nobody came in at that time ? None. ' 

Before the women sprang up, had you seen Burke turn the 
woman round, or do any thing at all to her ? He Was on thA 
top of her when they sprung out of the bed. 

Was he long in uiat position before they went away ? A 
minute or two ; whepever he catched her, she gave a screech, 
and tl^ey ran away. 

None of them {aid hold of Burke, and tried to screen the 
woman ? None at all ' 

Whic,h pf them wenf put first, dp you remember? it was 
my wife. 

Did the other follow immediately ? It was not long €iU she 
went out after. 

Neither of them made any attempt to save thip woman, or 
to take Burke off her ? Not that I saw. 

Could it have been without your seeing them? No, it could 
not. 

Well, how. long before this was it, that these women, as vM 
describe lying in the bed, had been separating you and Borke ? 
About ten minutes before thia. 

* ■ * 

Then, you %kw them come in again ? Yes ; they came in 
again. > 

Well, did Burke go out then ? Yes ; Burke went out. 

Immediately after this old woman was laid in the straw ? 
Yes ; he immediately went out. 

Was he long absent ? About ten minutes. 

When the women came back, £d they say anything ? did 
^hey aftk no questions ? No. 

Did you say anything ? No. 

What did you do then ? They went to their beds agiun. 

Did peither of them ask for the woman Docfaeity when they 
came back ? They did not. 

Then you say Burke went out, and returned in about tea 
minutes ; did any body come back with him ? Mr Jones. 
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Waa it not Mr Paterson ? It was the Doctor's man. ( The 
Mater caUed Mr Paiersm in Courts bid hefaikdk) appear.) * 

Do you know wfaare thk man lived ? He lives A»wn on the 
other side pf the street, in the West Port. 

Well, when be came back with Burke, whaC did Burke say 
to him ? He asked him to look at the body he bad got ; be 
said it would do well enough ; to get a box and put it into. 

Did he point to the straw where it was ? Yes ; and ho 
wanted him to look at it ; but he would not look at it. 

Were the women present then ? They were in the bed. ^ 

Ware they awake? I could not say? 

How long before that dTd you speak to them ? None of 
them (the men) Bp<^e to them ; he, (Paterson), went out to 
thor passage. 

t^ken they were in their bed they did not speak at all ? No. 

None of them said anything when Mr Paterson was present ? 
No ; I do not know. 

Did you fidl asleep before he went away ? Yes. 

You were tipsy, were you ; were you quite drunk at that 
time, or did you know what you was about ? O yes ; I knew 
well enough what I was about, though I was dru/Aish-toays. 

And you fell asleep, did you ? Yes. 

Did you know what time you awoke ? Between six and se^ 
veBr in Ae. morning. 

Where did you fiill asleep ; where were you lying when you 
fell asleep ? In the chair. 

Were you in the chair when you awoke ? I was, with my 
head on the side of the bed, in the chair. 

Who was in the bed when you awoke ? There were two 
women, and John Brc^n, and his aunt lying behind them. 

Who is his aunt ? Nelly M^Dougal ; he calls her his aunt. 

Where was you lying? At the fireside. 

Well, after Uiis, when you got up, did you and your wife gb 
home ? Yes. 

Who did you find at home ? John Gray and his wife. 

Had they slept in your house ? They had fal W out wit|i 
Burke that evening, and they applied to my wife for a bed. ' 

You cannot say which of them applied ? I cannot say which. 

Did Burke ask no bed for them, or speak to you about a 
bed for them, the day before? I could not say. 

Did he spmk to your wife in your presence ? I could not 
say, I did not hear him. 

Did M^Dougal speak of a bed ? I could not say. 

There they were ; — well, did Burke come back to you next 
morning ? He came to Rymer's shop. I was going to feed 
the swine, and he called me into Rymer's shop, and he asked 
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me if I had got my morning ; he called me to get a gSl, and 
he afiked me would I go with him to Surgeon Square to see 
about a box, and I told him I did not heed after I fed the 
swine. 

Well, did you go to Surgeon Square ? Yes, he inquired 
about a box there. 

Where did you wait ? I was in the room with him* 

And you did not get a box there ? No. 

What did you do then ? He said that he had one bespok/e 
or bought, I do not know which, from Mr Rymer's shop-bioy. 

Well, tell us what happened afterwards, — ^was a box got ? 
Yes, he bought a box from him. 

Did you see it ? Yes, but not at that time. 

Did you see it brought into the house ? Yes. 

Who was it that brought it ? It was the porter who broi^ht 
it into the passage; and both him and I went into Burke's 
house with it. 

Was Burke there at that time ? No. 

Did he come in ? He did not come in till about a quarter 
of an hour. 

Who was with him ? A man, I do not recollect his name; 
he stands at the head of the Cowgate. There was no person in 
the house when we went in, and we left the box there and 
came out again ; we went out at the back door, and waited 
till Burke came. 

Well then, when .he. came, did you all go into the house 
again ? He asked of me what was I doing, and said, you are lit- 
tle worth that did not put it into the box ; and with that he 
went into the house, and when in the house, he went and pull- 
ed it (the body) out on the floor, and I helped it into the box« 

Was there an old sheet there ? Yes. 

Did it require pressure to put it into the box ? I could not 
say ; it was the porter that stuifed it down, in the latter end. 
It took some strong presses down ; he said that it was a bad' 
thing to keep, the hair on the outside ; and he took it and 
pressed it down in the inside. 

Well, was it roped this box ? Yes it was. 

Look and see if this is the box here ? (The old tea-^fox was 
shown to the witnessj. I cannot say whether tliat- is the box 
or not. 

Was it of that kind ? It was of the same shape. 

Was it roped ? Yes. 

What was done with it ? The porter took it away with 
him. 

Did he get any directions where to carry it to ? To Sur- 
geon Square. 
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Did he and you go to Surgeou Square at the same time ? 
Yes.^ 

Did you overtake, or meet the porter there P I went with 
the porter, and Burke went for the Doctor's man. 

And you all met in Surgeon Square ? Yes. 

Were the women there ? They wer6 not in the Square, 
but were following us. ^ 

The women were, M*Dougal and your wife ; — ^you saw them 
in Surgeon Square ? No, they wer^ not in Surgeon Square, 
they were in the street. 

That is, in the street in the High School Yards there ? Yes. 

Did you heat them say what brought them there ? I did 
not. 

Did you both go together into Surgeon Square, or did 
Burke come in first ? Burke was last in coming in ; we went 
in with the box ; I could not say whether it was the porter or 
not that went in with the box first. 

And you assisted them ; did you ? Yes. 
. And you all three went in, and the box was put down into 
the cellar ? Yes. 

Where did you go to ? To the Doctor's house. 

"Where is thasit ? At Newington. 

Well, did you go into the house, or did you wait till the 
doctor's man came out again ? No ; we waited till he came out. 

Had the Doctor's man, Mr Paterson, and you been talking 
of any allowance ? Yes, — ^he went in, and came out and told 
us to go down to a public house at the foot of the CoWgate, 
and he would give us some money. 

What became of the women, d^^ you see them at Newing- 
ton at all ? We saw them on the road. 

To Newington, you mean ? Yes. 

Going or coming ? Both in going and coming. 

They did not join you, — they did not come into the house ? 
No. 

Did you get money there ? Yes ; the man had five pounds. 

And that was divided betwixt you ? Yes ; he gave the por- 
ter five shillings, and then ho gave William Burke two pound 
seven shilling and sixpence, and me two pound seven shilr 
lings and sixpence. 

Was this the whole price ; — did you understand you was to 
get more ? We were to get other five pounds by Monday. 

Was that to be demanded on the Doctor's seeing the body ? 
He did not say. 

Well, then you went home ; — did you hear any more of the 
matter till you was apprehended ? Yes, I saw him, (Burke), 
apprehended that night. 
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When was you dpprdiended ? Next morning) Ssibtmlti'iilBai- 

InUrro^aJUd by Mr Cockburn. — Mr Hare^ how, long d^ you 
say you have been in Edinburgh ? About ten years. 

What have you been employed at during all that time? 
BoBtmaii and labourer. 

You have not been boatman all that time ? Yea. 

Where? On the Canal. 

Have you been employed in any other way? I had a horar 
and cart selling fish. 

Any other way ? No. v, 

Have you been connected in aupplying the doctors with nb- 
jects upon other occasions than those you have not spoken to 
^et ? No, — ^than what I have mentioned. • 

Lord Advocate. — I object to this course of examination. 
' Mr Cockburn. — I request the witness to be witfadrawB* 
(Witness urns tvithdrawn,) My Lords, I asked the witHeK^ 
whether part of his occupation, during the time he ha6 been 
here, was in supidying Medical Lecturers with ralgects ; and 
he said that he had been so employed. Now, the queataopi 
that I wish to ask him i». Whether' th^t was his trade and liv- 
ing, on other occasions? And this, as I understand^ k ^ 
jested to. But I iv^ould net be doing justioe to th^ pantiels or 
the Court, if I did not insist on putting that question. Ami 
I may avow, that it is only introductory ; and as it may fici- 
litate the consideration of the point, I mtiy to well explain at 
once, that I hold myself entitled to ask this man to rev^ his 
whole life and conversation. In particular, I mean to ask bin 
this specific question, — Have you ever been concerned in mur- 
ders beside this one ? . I am ready to admit that he is not 
bound to answer ; but I am entitled to put tiiat question, let 
him answer it or not as he pleases. It will be for the Jiirf to 
j'ud^ of the credit due to him, after seeing how he treats ii 

. Lord Advocate* — The caution that was put to tfai»vHtness 
was^ that he was not to speak to any of those casee^ except 
the one under investigation ; and how he can be asked witii 
regard to them now, in this state of the proceedings, to me it 
inconceiveable. 

Lord Justice^Clerk. — I do not think that the generd 
Question, if ha ever supplied the doctors with subjects, oug^t 
to be put ; at least, I am bound to tell the witness that be 
need not answer it unless he pleases. 

Lord Meadowbank. — ^When we are gravely and impend 
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ihrdj ditted upon to tell the witiiesa $0, fbr triiat ptiipose far it tludt 
lluit question can be.j^ut, when the witness is told that he is not 
botmdto atiswer it, Icami6t discover; butfuither, Ihave to state this, 
that the witness is hrought here to be examined on the matter hefore 
the Coui^, and he cannot, in any circumstance that may be disclos- 
ed in that evidence, be examiaeaon a cross>6xa<nination; he cannot 
be called on to answer other matters. And is he to be exposed to 
suppositions because he does not choose to ^swer that question ? 
It would be subversive of every principle of justice^ because the 
Court cannot protect him. Upon that ground, I submit therefore, 
that it is not a fit and proper thing to allow such a question to be 

Kt, when he is not called upon to answer it, and when your 
rdship'^s power would not protect him if he did answer it I 
hold it to be the duty of the Coiurt not to allow that question to be 
put. 

Mr. CocKBURK. — ^Your Lordship will observe that I have only 
stated what the proposed question is, but that I have not been 
heard in support of it. Indeed, I could not have been heard 
upon, it, because it has not yet been objected to by the 
prosecutor: Nevertheless one of your Lordships has not only 
fiirmed, but expressed an opinion, and a very clear opinion, 
against it. The best way of considering this point is to view it 
in relation to the general scope, and avowed object of the pro- 
posed examination, rather than as limited merely to this detached 
miestion. Our object is to test the credit due to this witness ; and 
therefore, I propose to make him disclose himself, by asking him 
.about his accession to all sorts of crimes of which we may believe 
•that he is conscious of being guilty. Now, I maintain my right 
to do. 80.09 as firm grounds as ever man maintained any proposi- 
tion. Testimony is never admitted except on the ground that 
credit is projbably due to it. Every objection to competency is 
merely a guard set to watch the avenues of credibility. And even 
where the testimony is admitted, the objection to its admissibility 
is often relaxed, merely because, after it is let in, it is still the 
ri^ht and the duty of the jury to judge of the weight it is to r&. 
ceive. But this check is altogether defeated, where a witness is 
allowed to give his testimony, and is at the same time permitted 
to conceal circumstances within his own knowledge^ which, may 
enable it to be appreciated. It is true that he may be privileged 
not 'to answer; but this is no objection to the competency of put- 
ting the question ; because, in the Jirst place, he may choose to 
answer,— and, in the second place, which is the common way. with 
an unworthy witness, he m^y answer, and answer falseh^ and 
thus afford the means of getting himself contradicted. This is so 
plain, that the idea of protecting a villanous witness, by not let- 
ting any question about his own injquities.be even put to him, 

O 
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inimbly' appears to us to be absolutdy monstrous ; and TknoW iid 
authonty for it in the law of Scotland. We have no authority 
indeed, except that of common sense and generd principle/ either 
one way or other. But I undeiistand that in England, whei€ 
they are richer than we are in cases on this subject, and more 
experienced in the application of the rules of eyidence/ there 
could be no discussion on this matter. Indeed, I see a trial re^ 
ported the other day, where certain persons were accused of a 
conspiracy, and where the prosecution rested chiefly on the eirr- 
dence of a person supposed to be of bad' character ; and I se6 
him expressly asked, ^' Are you a common prize-fighter ? Att 
you the keeper of a gambling-table?^ &c. And not confinm]^ 
themselves to these general questions, they ask him specially the 
very question that I now propose to put : " Did you ever Idll i 
nian 7"^ He answered that he had ; and so they go on making 
Him confess, or deny, or evade, the commission of all sorts of ini^ 
quities ; and the result was, that the judge— -either Justice Bailey 
or Justice Yaughan-'-tells the jury to acquit, because the princi- 
pal witness had proved himself to be undeserving of much credit 
The propriety of this, if it be true that parole testimony is re- 
ceived, because it is justly entitled to belief, — seems' to me to b^ 
so perfectly evident, that I really cannot argue the question. I 
cannot fancy any thing more dreadful, than that a witness is td 
be allowed to give his evidence, and yet is to be protected to thi^ 
extent, that he is not to be permitted, even if he chooses, to discbse 
iniquities, in which he may be absolutely steeped ; which, wett 
they proved, would deprive his testimony of every claim to credit 
We are so confident in our opinion of the legality of the ques- 
tion, that we wish it to be put on the record, in order, that if It 
be rejected, we may find our remedy where we can. 

Mr. Alison. — Whether he is to dispute inquiring into the exa- 
mination of a witness in this way or not, I apprehend there is nb 
point upon which the law of Scotland and England is more At 
variance than in the cross-examination, or adducing of the evi- 
dence against the witnesses, by which they are to be discredited. 
We all know, in the law of England, where a pannel has not ^a 
list of witnesses served upon him, they are entitled to examine 
them as to their whole life and conduct ; but that is not the caae 
here; not merely on the ground that a witness is entitled to 
protection from the Court, but that a person is not liabfe Id 
answer on cross-examination for his whole life and conversiu 
tion. Hume says, vol. ii, page 341 — " Moreover, the "pannel 
shall not much mend his objection, though he drop these gene- 
ral imputations of evil fame, and offer an immediate proof, by 
•testimony, of infamous crimes committed by the witness. Tfie 
prosecutor must not lose his evidence^ but on sure and saA- 
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ftctory S'^'^^fls 9 and the witneBS Is hot to be made Infiunous in 
ihia trial, on a summary, unexpected, and ea^ parte inquiry': he 
must be shown to be already infamous, by his conviction in due 
a)ur8c of law, of some crime inferring infiuny, after a fair an^ an 
open trial. This has been the settl^ rule of our practice, if not 
i^om the earliest times, at least ever since the introduction of a 
new and more improved order, with the new establishment in 
^671"''— ^See also Burnett, 462, vho says — " A witness is ex- 
empted from giving evidence as to facts which may infer bis own 
in&siy, — ^the rule being, that no one is to be rendered infamous 
pr disgraced by his own testimony, though it may collaterally aid 
the. mnnel by affecting the competency of the witness. What 
Uie laiw will not allow to be proved by others^ it will hot permit 
ta be proved by the witness hinhself, especially when, with regard 
to circumstances that can alone incapacitate or discredit hiiny the 
law has pointed out the mode, and has at the same time afforded 
i)ie opportunity, by the previous notice it requires to be given of 
the.witnesses to be adduced of substantiating these in a better 
way, viz. by producing a record of the conviction of the witness.^ 
A witness in England may be interrogated upon any facts tend- 
ing to discredit or infer suspicion ; but with us it only is in the 
due course of law, after a fair and open trial, with the production 
<if a conviction of some offence by a jury, that will disquali^ ; 
but without any conviction being put upon record, it is quite con- 
trary to the law of Scotland ; therefore the investigation that is 
pnnposed, £nds no analogy in the law of England to the analogy 
contrary to the law of Scotland. 

. Dean oy Faculty. — My Lord Justice-Clerk, I entirely con- 
^r with my ftiepd in the earnestness with which we urge the 
r^^ht to put this question to the witness, and propose to enter it 
iipon the record. It will be observed, that the question is put to 
the witness himself, not with any view of disqualifying him as a ' 
witness, but solely for the purpose of affecting or trying his credit: 
pre are not proposing to bring any other witnesses or proof on 
^e 'Subject of the question, which is the case supposed by Mr. 
,^ume, or bring forward any thing in order to disqu^ify him as a 
ifitaess ; but we wish to put a question which is plainly calcula- 
ted to try the credit of the witness. Your Lordship indeed warned 
bim that he was not to be examined upon any other but the pre- 
sent case ; that he was not to be examined upon any other charge 
ugqinst the pannel but that regarding the death of Margery 
Campbell or Docherty ; and assuredly the prisoner cannot be 
affected by anything he may say as to any other offence. But 
t^ will never lead to the consequence, that the prisoner is noi^ 
oititled to examine the witness as to his own conduct, so as to 
aheur the jury what xelianoe may be placed on his veracity and 
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regtrd for lis osth. Your Lerdifaipf also .BcAemaif^ wasaedUA 
of tKe obligation to speak, the truth, and the danger to him ape^ 
dally of any departure from it. You did thia nrom the know4 
ledge that he is not in the ordinary drcumatances of a witness^ 
but liable to the greatest suspicion. And surely when such m 
witness is brought against a priaiKier, it is but reasonable and 
plainly necessary to the ends of justice, that he should lutire fiill 
liberty to show the character and credit of the witness, if he can 
do so by that person's own testimony. We are quite aware thai 
the questbn is one which the witness may decline to answer: wo 
never meant to say anything to the contrary : but it happena 
often, with such witnesses, that even though warned of their {^ 
vilege to decline answering, they choose to answer questions of 
this kind, and answer them falsely ; and in the present case, we 
think it very probable, that this witness will answer the que8tB0% 
and that he will answer it falsely. But, in whatever way he. majr 
answer it, it involves matter of the highest moment to enable the 
jury to estimate his credit. If he answers it affirmatively (which 
tre believe he must if he speaks truly)y the fi^t will speak fti 
itself. If he answers in the negative^ it will be false evidence 
upon his oath, and the law aiFords remedies independent of the 
effect in this trial. If he declines to answer the question, we are 
a^are that we can only leave it to the jury to draw their own in* 
ference. 

Lord Justice-Clebk. — ^You have heard the objection to thd 
competency of this question, we all know the course the Couii 
follows in such a case, which is, to tell the witness not to an^ 
swer the question unless he thinks proper. 

Lord Meadowbaxk.-— I regret naving stated the impressioo 
made upon my mind by the bare announcement of the questioa 
proposed to be put to the witness, because I should most aa« 
auredly have radier, in a matter of this vast importance* de4 
sired to obtain every light that could have been thrown upon it 
before I ventured to ddiver my judgment regarding it. fia* 
perhaps my having done so, was only the effect of my attention 
beiog more anxiously called to every word that dropt from my 
brethren at the bar ; and if I had been satisfied that any tlunj^ 
that was suggested by them ought to have had the efiect of 
shaking the opinion which occurred to me at first, noJ;hing thato 
I stated before could (I trust it is unnecessary for ine to aaaura 
your Lordships) have prevented my honestly and frankly avow^ 
ing. it. I have, however, been confirmed in that opinion, by 
finding, that notwithstanding all the ingenuity of my learned 
l^ethreh, they have said so uttle on the subject, and that thej 
have been unable to shew one single precedent in favour of their 
argument, except that which has been obtained from the lavrf 
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SngtimL Now, I fbr one must thiow the law of England alto^ 
gelher out of the question. It is, I believe, in matters of this 
Idnd, diametrically opposite to ours. That law, for instance, 
boldg, I bcheve, that a witness has no protection firom having 
been examined on a criminal trial We hold that he has. It is 
^te absurd, therefore, to dream of drawing a precedent, which 
is to guide your Lordships, from the law of Engird. But even 
our law goes no farther than to protect witnesses from being 
adbject to prosecution on account of matter immediately and in- 
evitably connected with the subject of the trial in the course of 
which they are examined. I understand it, therefore, to be ad;, 
mitted that, if the question proposed were entertained by your 
liOrdships, the witness must be told that he is not bound to an- 
swer it^ because it is beyond the competency of this Court to 
afford him protection against being afterwards questioned for the 
perpetration of crimes which do not form the proper subject of 
inquiry «in the present investigation. 

But I have always understood that the law of Scotland has 
always gone a great deal farther — tfaat it allows no question to be 
put which a witness may not competently answer ; and which, if 
answered, must not be sent to the jury as a matter of evidence. 
< Now, in the first place, I admit that it is quite competent for 
the prisoner to put any questions, provided they be directly rela- 
tive to the matters at issue, by which he apprehends that the credi- 
bility of the witnesses for the crown may, if answered, by possibility 
be shaken. There, however, I apprehend the right to stop. The 
oath ukesk by the witness binds him to speak the truth, and the 
whole truth ; but that obligation goes no farther than it refers to 
the matter before the Court. It neither does, nor has it ever 
been held, to bind him to speak to matters relative to which he 
has not been called legally to give evidence. I apprehend, therefore^ 
that even the oath which has been imposed upon the witness, is 
not obligatory upon him to speak to matters not immediately 
connected with the subject of this trial— and, in fact, such was 
the opinion of the counsel for the prisoners ; for, upon their appli* 
cation, the witness was particularly warned that he was only re- 

Sired to speak the truth, and the whole truth, relative to the 
ird charge in this indictment. I have always understood, how- 
ever, that no question could be put, upon cross-examinatioii, to 
a witness in this country, which would, if answered, have the 
effect of rendering him in truth, inadmissible ; or what is in effect 
the same thing, a witness whose evidence could not even be sent 
to the jury for their consideration. AH questions having that 
offset, must be put as preliminary, and at that period when the 
questions asked of all witnesses by your Lordships before the 
tiaasination commences. In that respect, very likely, we differ 
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ftom the 1aw> of England; but <fi>r die vesions. assigned by Mf^ 
Hume in thefMMsage read by Mr. AUson^ Lam -net anoiined tQ 
think that the rules of our law are bese inferior, or less effectual 
for the administration of justice. The object of our law has 
always been to get at the truth, and I suspoct that is best > to be 
obtained by prev:enting witnesses being harassed in the way thai 
would resiut from such questions as the present being held to* be 
admissible. i 

But further still, suppose, in the second place, that the witn^ 
answers the question that has been put, and in the afiirmati^e^ 
and depones that he has been present at, more murders than 
the dne in question, what is to be the result? Is the LivA 
Advocate, upon the re-examinatbn, to ask him at what niiiw 
ders he has been pesent, and who was concerned io^ Aon^ 
murders: or to go into im eziunination of all the matter».com 
neeted with those cases ? If he is, we may be involved' in 
an inquiry into the circumstances connected with the othef 
murders in this indictment, which are not now the subject <3f 
this trial, and which your Lordships, by your interlocutor^ bftriS 
precluded from being the subject of trial at present, and be&rethis 
jury. I cannot think that such can be your Lordsbqis? intentioB^ 
yet the Court must be prepared either to go this leiigtlvar Bot) 
before allowing a question to be put which must open up such 4 
£eld of inquiry ; for if the prisoner is entitled to put the one ^uest 
tion, it must follow that the prosecutor is entitled to- put the 
other ; and if you do permit such an inquiry, you must be nn^ 
pared to send the answers so ^ven, and the evidence so ariang^ 
to the jury for their, consideration. And what would be the eont 
sequence? By. the evidence thence . arising, and the suqiieioiM 
thence created, the prisoners might be convicted upon maltetl 
not- at issue in this indictment. Nor is it enough to^ say that this 
has been occasioned by the prisoner himself; for the law of this 
country interposes ta protect a prisoner from his own mistakes*^ 
it lays dowa rules by which, in all cases, protection shall b^ 
afforded against either accident or error ; and such a rtde, I ap- 
prehend, we have, by which such a question as the present is 
rendered inadmissible. In short, I conceive it would be hij^ 
erroneous to send such answers to a jury ; and as I am: dear- we 
are not entitled to permit any questions to be put, the ansirer^ld 
which must not be s^it to the jury, I think this* question canaiol 
be admitted. But I set out with saying that I do not tJunk aa|f 
question can be sustained by your Lordships, which, if answerai 
in the affirmative, would disqualify a witness* Now, such ^«e»> 
tions as this, it appears to me, are of this nature. For thus^ sup*- 
pose that the question put were, Have you committed ten acta ^ 
pei]ury*-and the answer were .in the affirmative^ what:ia to te 
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A^ iesvit ? Ydifr LordsMp nrast tell the jury either diat the 
Mttiess^B answer IS taroe, or that it is false. Iftme, miistit.not 
iibo he added, that he cannot be believed upon his oath ; and 
tfiat, ' if it appears not to be trae, then he is equally incredible. 
By atdmitting such questions^ therefore, the necessary result is, 
that yon put it in the power of the witness to disqualify him- 
self; tfnd that, I have invariably understood, I can solemnly assure 
your Lordships, to have been a principle reprobated by the law of 
fi^is countiy^ 

•' Lord Mackehzie. — I incline to a di£Perent opinion, nor am I 
itartmsed that in* a case which appears of so unusual a nature, 
BMk^eaceB of opinion on some points should occur. I i^ree in 
the Crst place, that the witness has no protection beyond the case 
m' which he has been called as a witness. I have no idea, that 
by confessing, either ultroneously or on his examination or cross^ 
etmnination, other crimes than those in reference to which he has 
be^n brought forward to give evidence by the public prosecutor, 
he could acquire any right to impunity for those crimes, or even 
necuricy that his own words might not be used in evidence for his 
Mnvictaon of those crimes. But then, in the second place, it 
dbe»n<^ appear to me that the want of protection is a sufficient 
legal ground for refiising to allow a questicm of this kind to be 
f ut tio a witness, though I think it is a good reason for his being 
caiieAiHy warned by the Court that he is not bound to answer 
the qucfetion so as to criminate himself, and that if he shall an«» 
swer it, he has no protection. I understand that to be the general 
eoCffse of our law when questions are put to a witness that may 
tond to criminate him. The protection acquired by witnesses 
Mdlisd by the public prosecutor puts them in a different situation. 
But this course appli^ to witnesses for pannels, and it rather ap- 
pears applicable even to witnesses for private prosecutors in criminal 
eisses: i do i>ot think therefore that the danger of the witness 
criminating himself requires the exclusion of the question, provided 
h^ is ^perly warned. But it is said, on the authority of Mr. 
Hiaike, that a witness ought not summarily to be put upon his 
ttiarfor his character. I do not dispute that authority, but I 
IjiuUt itnot applicable to an examination by questions which are 
"put only to the witness himself, and which he may decline to answer. 
^hat is quite a different thing from bringing forward other witnesses 
Mlbout notice, to prove guiH against any one witness, and destroy 
his character, which seems to be what Mr. Hume considers ob- 
jectionable. What is attempted here, seems to be to examine 
^a witness himself respecting his own character, which I have 
never • considered to be generally incompetent. It is argued, 
that he may in this way disqualify himself, by falsely imputing 
iftfamous crimes to himself* He ceuld iiot however make him- 
self an incompetent witness by such imputation, for it rcquirea 
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eoamtios to create leg$l infimy to tkat efeee^ Not k h lAf% 
that witnetses will run the risk of accusiiig thciittelvestof camm 
trtthoiit pfotection, wifaich at any rate they can do fakely, ctnly 
by perjury, and that of a nature by no means incapable of de<^ 
tection and punishment. I am therefore of opinion that the 
question may be put when your Lordship has fully warned the 
witness in regard to his danger, and right to decline* answering. 
\ Load Jusxice^Clerk. — ^I have given. my opinion. I do not 
mean to rest my opinion however upon the law of England^ till it 
is fixed upon us by the legislature. We cannot adopt opmions 
and principles which are totally foreign to the law of ScbtlaoA 
This question is to try the credit of this witness, who is brought 
forward as a socitis criminis in regard to the highest crime kaown 
in the law of Scotland. Though I think with my broths on«niy 
right hand, that it affects this witness, yet this is an extraordiaary 
ease-; and in very extraordinary cases we must make aUowBnees 
for extraorjdinary questions being put. Now, the point -in contro- 
versy is. Whether or not, under the assurance that this man-will 
receive, that the proposed question is one in which he is in no 
respect bound to answer, and that he is entitled to give no 
answer whatever to it, this question may be put to the wi|i. 
iiess. The principle is dear, that he is not bound to crimi- 
nate himself ; and if he should answer it, he is in no respect undlr 
the protection of the Court. With that positive warning, which I 
shall feel it my duty to give, I really must own, notwithstanding 
idi the attention I have paid to the argument, I do not deoa 
myself warranted to take such a view of this question m iHf 
brother on my right hand. I am as confident of this as I can 
be of any thing, that in cases under my own observation in this 
Court, and on the circuit, similar questions have been put to 
witnesses, and I have struck in immediately by saying — ^^ g&u 
ere not bound to anszcer them,^ I think in tHose cases -the 
iwitnesses have uniformly availed themselves of the wamiag 
given, and declined to answer the question; and if this witness 
does so avail himself, it cannot affect his credibility, when: we told 
hhn in the outset to-day, that it was only to this case he waai0 
apeak, and to no other; and that nothing he said in Uiis particular 
^case could have any effect against, him. He must be warned to 
the fullest extent. He must be cautioned that he may not anemcr 
the question ; but if he does answer it, to the effect of injuring 
himself, the consequences will be for consideration in addressiiig 
tibejury. 

I^rd Advocate. — I do not wish to give a second reply. This 
witness shall be well warned that he is not bound to speak. You 
shall speak to the murder of the old woman. Now, this question b 

Iut to him only in order to do away with this man's credibili^. 
f the question is.puti Did you commit that murder? IjmMi 



tlMr tiie^ny thut that otgeetaon to credibilitjr does not *]^lj to 
lita, if that eidudefi frfnh this question in the other matter. 

Mr. CoAbvbn. — What he says as to his connexion with this 
frisoner, O!^ any other that he diooses to select ; if he chooded to 
ieleet diese persons as his accomplices, he can do so :-^we hart 
no objections. 

liOtd j0STrcE-CLERt.— *In the first place, my view of this 
matter is, that he is not bound to answer any question, except as 
Ha the murder of this woman ; and then, after you have sealed his 
4ndiith, ask-*-What w^*e the other murders P The pannd musfc 
4teill fairly with the witness, and not mislead by any embarrassment ; 
Vecause, with regard to what has passed in the early part of this 
"jMroeeeding, we must say, you are not bound to answer this ques^ 
lion. 

Mr. CocxBUBN. — ^We are entitled to put this question, and 
the Lord Advocate may put any othihr question that he pleaHes. 

Lord MsiiDowBANiE. — Is it to be understood, m consequence 
of the interrogatories' put to the witness, that it is competent to 
«nler into the investigation of every other specified murder f 

Mr. CocKBUBK.— I mean to say that ne can object to the 
^fuestions. The Lord Advocate may object to those questiiNDa 
-on which the pannels are not upon their trial, and any other dial 
J may think proper to put to them. 

Lord Jostice-Clkrk.— You do not wish to go into another, 
investigation, do y6u ? 

Mr. CocKBUBN.— 'A6 td going into the other matter, iha 
Lord Advocate may put any question he may think proper, with 
tegard to the murder of the other individuals^! whicn rests upon 
the testimony of this man. I wiU put the questions that I tmak 
proper; but I will wtim lum wit to answer them, in consequence of 
what your Lordship has done. 

The following interlocutor was then pronounced : 

<< After the examination in chief of this witness had been ooa- 
dnded, upon the cross-examination, the counsel for the pannela 
proposed to ask the witness, ^* Whether he had ever been guilty 
'Of, or concerned in, any other murder ?^ 

'< Oijjectedj That by the law of Scotland it is incompetent to 
attempt to discredit a witness by investigating his previous life or 
actions, or in any other mode but by an extracted conviction Jor 
an oilence. 

" The Lords find that the question may be pat^ hut that the wit-i 
Hess must be warned by the Court that he is not bound to answer any 
such question td'criminate himself in such matter." 

(Hare was then recalled.) 

Cross^ewmmied fty Mr. Coouv»N.-:-HaKe ; yitw menliosied 

p 
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when last bere, that you were concerned in Bupi^yhig the niedfed 
lecturers with subjects. Did you jtssist in talung the body' bf:Ao 
old woman to Surgeon Square ? Yes. . • - - t 

Were you ever concerned in carrying any other body tolsny 
surgeon ? I never was concerned about any but the one that I 
mentioned. 

Now, were you concerned in furnishing that onfe? No^but 
I saw them doing it. 

Lord Jitstick-Clerk — It is now my duty to state to you, 
in reference to a question in writings to be put to you, thaC 
you are not bound to make any answer to it so as to crimn^ate 
yourself in regard to the answer of it. If you do answer it, and 
if you criminate yourself, you are 'not under the protection of 
the court. If you have been concerned in raising dead bodies, if 
is illegal ; and you ^re not bound to answer that question. 

Mr. CocKBURM. — Hare, I am going to put a very few question^ 
to you, and you need not answer them unless you please-^you 
are entitled to refuse to answer them. » 

Now, Hare, you told me a little ago that you had been con- 
cerned in furnishing one subject to the doctors, and you had secsri 
them doing it — How often have you seen them doing it ? (htre 
tke witness paused a little) Do you decline answering dM 
question ? Yes. 

Now, sir, I am going to ask this question, which you need not 
answer unless you please — Was this of the old woman, the first 
murder that you have been concerned in ? (another pause) Do 
you choose to answer or not to answer ? Not to answer. 

I am going to ask another question, which you need not an- 
sweir unless you like — Was there murder committed in ybur 
'Iiousft in the last October ? (another pause} Do you choose tO 
answer that or not ? Not answer that. 

You mentioned, sir, that Burke came and told you that he had 
got a shot for the doctors, and that you understood that that meant 
diatt he intended to murder that woman or somebody ? Thaf watf 
his meaning. 

That was understood his meaning ? Yes. 

How did you understand that,— was that a common phrasi^ 
amongst you ? Amongst him. 

Not amongst him,' but you — Had you ever heard that phrase 
'.used by Burke before ? Yes. 

Frequently ? Not often. 

You understood by that, that he was going to murder some- 
body ? He said this many a time when he had no thought of 
inurdering. • 

Then how did you understand that he was going to murder^ 
He told me. 
•' Did he teU you who be meant to murder? Yes. 
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« Haloid you 80? Yes. 

. Now, sir, tell us when it was that he told you that he meant to 

murder that old woman ? In the fore-part of the day.. 

On Friday ? Yes ; eleven or twelve o'clock I think. 
. Now, you were dancing after this in Conway's house ? Yes, 
and so were all the rest. 
. You were duicing in Conway's that night ? Yes. 

Was that old woman there at the time P Yes. 

Xou told us when you were examined last, that you did not 
tscpect any mischief that night ? I had no notion of it. 

And yet you told us that he told you : Had you no notion of 
it ^ that time when you was in Conway's ? Yes. 
I When you was in Conway's, you had no notion that diere'was' 
Ip be any mischief in Conway's ? No 

Had you any notion ther^ was to be any mischief that night ? 
From his words. 

,.< Had you any notion tli&t there would be mischief that would 
happen that night ? I had no notion but only from his words. 
X Pray, sir, when you was in Conway's, had you any notion that 
iniscm^f would Imppen that night ? Only from his speech. 
. He told you that he was to murder this woman. You were 
flanciog in Conway's that night ; did you suspect that mischief 
would be done that night ? Only from his words. 

When was it that you anticipated mischief that night ? When 
)l0 was ion the top of Iier. 

.; Was that the first time that you fonned a suspicion that he 
was to do mischief that night } Yes. 

.. Wisre you perfectly easy in your mind that he was not going 
to murder her ? At the time that him and I fell out, I had no^ 
^•tion till he fell on. her. 

Do you remember of your seeing this body in the police-office 
^iMg with Lieutenants Faterson and Fisher ? Yes. 

Were you asked if you had seen that body before.^ (This 
question was hinted at as objectionable by Lard Meadowbank.) 

Mr. CocKBURN. — Every discussion of evidence on legal prin- 
ciple ought to bs avoided, if possible. I was going to propose 
to put a question, and we shall hear whether it is objected to. Let 
the witness withdraw. (The witness was removed.) If it is objected 
to, the right way is to get quit of it. I propose to put this ques-»^ 
tion — I dare say I need not tell your Lordship we refer to Fisher 
of the poUce-ofKce, who said that Hare and his wife denied that 
they ever. saw it . .The question is. Had he admitted that he ever^ 
denied having seen that body ? 

Lord Justice-Clerk. — It is a fair question. (The witness was 
again brought into Court,) » 

Mr- CocKBU^N.-r— Hare, you saw this old woman^s dead body 
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b was U or not. 

Was it the old woman^s body or not f I could not say. ; t 

!Do you recollect of saying about five minutes ago it coo^ the. 
gld woman'*s body ? The voice of the folk said that it was. 

Now, did you admit that you knew that body or not ? I deniedit. 

Did you admit having seen that body aUve or dead ; or did 
you deny it ? I could not say whether or not. 

How soon was it after her death that you saw her in tho foUe^: 
office; was it on the Saturday, Sunday, or Monday, or wllev^ 
On the Sabbath-day that I saw the body in the polioe^iffioe. . 

Do you recollect whether you was asked if you had seen Aat 
liody or hot» or if you knew who it was ? I am sure I could not 
say. 

' Do yoQ recollect of denying you knew any thing abottt that 
body ? Yes, I recollect that 

You have been acquainted with Burke for some time I undcqr- 
stand? Yes. 

You are not bound to answer this question I am going to pst^ 
unless you like. Had you had several transactions with Dr. 
Enox or his assistants and Burke ? Do you choose to anner 
Aat? No. 

Had you received money at various times from Dr. Knox? I 
never did 

Had you received any money from gentlemini representiBi^ 
themselves as Dr. Enox'^s assistants ? T£ey never gave it to me. 

Did you ever receive any money from Dr. Kno^LS asaistan 
Burke might have had it paid to him by Dr. Knox, and he oouU 
have given it to me. 

I ask you, Did you never receive money from Dr. Enox^aaa-»- 
sbtants? No. 

Who was it that received the money for this old woman'^s bo^ 
at Newington ? Burke. 

How much ? Five pounds. 

And you were to get other £5 on Monday? — ^Did you not wg 
that there was to be £5 paid to Burke at some other time ? Was 
itfS? Yes. 

Are you positive that it was to be paid — ^Was it £3 or £8*-^' 
Or do you know any thing about it ? Yes* 

Who said that ? Dr. Knox^s man. 

What was it that he paid to him, do you know ? It was £S 
he gave to William Burke, £4 io notes, and £1 in silver. 

That was aU that he gave, was it ? Yes. 

Which of them paid the porter M^CuUoch, was it Dr Enox^i! 
assistant ? It was Burke. 

Are you positive ? Thev were all three sitting on the othtt 
side of the table^ the doctor s man^ Burke, and the porter. 
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^ 'Wiio paid him ^ f ^uM not say. 

You told U8 some time ago that you were positive. Was ther^ 
£4i paid in notes and £1 in silver ? Yes, and it wns Burke that 
paid me ; he threw two notes across the table, and the rest of it 
was change. ' 

Now, sir, attend to this. You say Burke was paid all the £S ; 
that Burke afterwards gave you part of it — Are you certain that 
Faterson did not divide it between you ? He laid it down on 
the table ; Burke lifted up his half, and he shoved the other over 
t»me. 

Are yoii positive that Paterson did not pay you ? Yes. 

IXd Psaterson, when he gate him the money, divide it into two 
pkreels? He put the two pounds together^ and Burke coimted 
the silver. Paterson put four notes separate, two and two : and 
he halved the silver ; and some of the two, I do not know which 
of the two, paid the porter ; and Burke shoved my share over the 
xaviQ* 

Pray, sir, had you had many quarrels or disputes with Burke 
about these pavments ? No, I never had any. 

Habt.. — Wiat payments ? 

'Mr. CockboeW. — Payments ireceived firom Dr. Knox or his 
assistants. 

Hare.-t-No, not about that matter. 

Mr. CocKBCEN. — Had you ever any quarrels with Burke about' 
ntMi^ matters at lill P None. 

Well, I think you told us. Hare, that the old woman went out' 
to the passage and called out murder or police ? She was crying. 
one or other of these. I can't say whicn. 

You pushed her over a stool you say ? After that, she was 
leaning on her elbow and sitting on her backside. 

Was it before or after this that she went into the passage P It 
was before thb. 

Was it a minute or two ? It was just a little before it ; I 
could not say. 

And was brought back by M*Dougal you say ? Yes. 

^Well, you say that when Burke destroyed her she cried a little 
and moaned — Was that Ijke the moan of a person suffocating, 
the time he got on her ? Yes ; I thought she gave a great shout 
like a person choking. It was like a person strangling. 

You could have heard it a good way off? No, sir. 

About the time that that sound was, was there any person cak 
ling out for the police, or mturder ? I did not hear any at that 

time. 

Had you and Burke been fighting before this screech P Yes. 
Were you fighting after that screech Py No, not after. 
Were you fighting during the time of the screech P No. 
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W^re yott fighting at the time that that ectebdh was going 
on? No. 

And were you not fighting after that ? No. 

Then all your ^ghting was before that screech ? Yes; 

I think you have told us that this man Brogan and the tw» 
women had been in bed in the morning, and that you and th€! 
q^her man, Burke, was not ? Yes. 

Where was Brogan lying in the morning ? Brogan was lying 
next the wpjl in the morning. 

Where was you lying ? I was sitting in the chair with mjf, 
head upon the bed. 

Where was the other man ? He was sitting at the fire. 

Did you see Brogan come in ? I did not. 

Now, sir, when Burke was on the top of this person destroying 
her, where were you ? I was sitting on the chaiir in the same, 
room. 

How long was he dealing with her ? I could not say .how 
long. 

How long? About ten minutes. ,} 

And did you sit in the chair ? Yes. 

And did you sil; ten minutes on that chair without stirring ime 
hand to help her ? Yes. 

The women went out to the passage ? Yes. 

Did you go out ? No. 

Were the women during part of that time in the bed with the 
rug over ihem, before they went out into the passage ? I could 
not say whether their heads were covered with the rug or not. 

You did not cover your head ? , No. 

You stood and s^w it with your own eyes ? Yes. 

You did not call murder or police? No. 

Not a word ? No. 

Did you go to the police next day and give information ? No. 

You did not do that, but you took the body to Surgeon 
Square ? The porter did. 
#You followed him ? Yes. 

And you took money for it ? Part. 

And next day, in the police-office, you denied that you knew 
any thing about it ? Yes. . , 

Were you examined in the police-office on oath ? No. 

Lord Meadowbank. — You were examined in the police-office 
as a prisoner ? Yes. 

That was the position you were examined in ? Yes. . 

And it was under that charge you were called on to ssy 
whether you knew the body or not ? Yes. ( Witr^ess w(H fp- 
moved from Court i» custody of aMacer.) 
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Mrs. HARE^ sworn ht^ Lord STeadowbank. 

Lord Meadowbank. — Margaret Laird or Haa-e, we see fronf 
tfce list of witnesses, that you are a prisoner in the tolbooth of' 
£dtnbtirgh, and we understand that you are implicated in a 
charge of the crime of murder, for the murdering of an old woman 
of the name of Docherty, Campbell, or M'Gonegal. It is my 
duty to tell you, that for any thing connected with that murder, 
you can never be brought to trial if you speak the truth. You 
are brought here as a witness, and that is your protection; but 
your being brought here as a witness, and bound to speak the 
truth,' and the whole truth, and nothing but the truth, the Court 
requires that you shall do so ; and that you are bound to sp^ak 
nothing but that to which you are sworn to speak ; not to the 
other murders ; and you may rest assured, that if you deviate in 
afiy particular irom the truth, most unquestionably you will 
be detected, and the most severe and exemplary punishment will 
follow, and from where you now stand, you will undergo that 
punishment which the Court, for the administration of justice, 
fitids it necessary to employ. 

Interrogated by the Lord Advocate. — You are the wife of 
William Hare, the man that was here just now ? Yes. 

And you live at Portsburgh ? Yes, sir. 
"You remember last Hallowe'en night ? Yes, sir. 

•Did any strangers sleep ifi your house that night ? Yes^ 

Is Gray the name of the man ? Yes. 

Did he and his wife sleep in your house that night ? Yes. 

How did that happen ; did they lodge in your house ? No, 
they were stopping in Burke'^s house. Burke asked me to give 
them a bed that night. 

for one night, or more ? Just for one' night. 

What time of day was this, do you remember ? I couTd not 
say ; it was in the course of the day. 

Was it in the early part of the day, Mrs. Hare, was it before 
dinner ? I do not remember, sir. 

Was it day-light ? Yes, sir, I am quite' sure it was day-light^ 
80 faf as I remember. 

Well, then, say what you remember; neither more nor less 
than what you recollect. Did you go out that night in search of 
your husband ? Yes, sir, I did. 

About what time of night was it ? Between 8 and 9 o'^clock. 

Where did you find him ? I found him in John Connoway's. 

And who was in Connoway'^s at the same time ? Connoway 
and his wife, William Hare and me, and Burke and his wife. 

Was Burke there ? I do not recollect whether Burke came ' 
or not. 
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Was M*Dougal there ?' Yeg, she was. 

Had you drinJc there ? .Yes, spirits. 

Had you a great deal of spirits ? I could not say. 

Were they all affected wiln liquor P Not much. 

The old woman was in Burke s ? Yes* 

Did you not see her in Mrs. Connoway'^s t Not that I recol- 
iect. 

Did you stay long with them ? I stopped there till my bils- 
bund rose and I asked him to come home, and he said he iroidd 
come home after a little. 

Did you go into Burke's house ? Yes. 

Hare and M*Dougal and you ? Yes. 

Pid Burke come in there ? Yes. 

Did you see an old woftian there ? Yes. 

Was she there when you came in and Went out ? Ye8« 

Was there a quarrel betwixt Burke and your hualiand that 
flight? Y^s. 

Was there a fight ? Yesf. 

Did you try to separate themi ? Yes, t went in between them; 
I separated them* 

Did they fall a-fighting again ? Yes ; and the old woman cried 
'out ttiurder. She went out to thcf passage, and came back again, 
and fell backwards t she got a push, and fell down upon the 
ground ; but I do not know who gave her the push. 

Now, what more did you see ? I saw Burke lying on the top 
of her^ whether on her' mouth or on her breast I eould not say. 

Did she make a noise ? I could not say ; for Mt^- M^Dougal 
and me flew out of the house, and did not stop in it. 
.' You went int3 the passage, in short t Yes. 

And you remained there some time P Yes, * 

Did you cry out ? No, sir, I was quite powerless; and neither 
her nor me cried out. 

: How loiig did you stay in this passage ? I could not exactly 
flay, sir. 
. A quarter qf an hour ? I dare say it would be that, sir. 

Now, when you came back again, did you see the old woman? 
No, sir. 

Seeing nothing of her, what did you suppose ? I had a sup- 
position that she had been murdered. / have seen such tricht 
iefme. 

Was that your supposition ? Yes. 

And you asked no questions ? No. 
. Did M'Dougal ask any questions ? No, she did not. 

Did you lie down on the oed ? I do not recollect. 

Where were you at the time that Burke laid himself down 
«pon the woman ? I was standbg betwixt the door and the bed. 
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I thouglit formerly I was ^ring down, but I think now that I 
was not. 

Were yon close to the door ? Yes. 

Was that dose to the bed? Yes. 

There was very little room betwixt the door and the bed ? 
Yes ; very little. Sir. 

Lord Justice-Clerk. — ^The woman had fallen down, and 
Burke had laid hin^lf upon her. How long i^ht he have 
^pamained upon her before you left the room ? Not maliy mi* 
nutes ; whenever I noticed her I ran out of the door. 

Where was M^Dougal? you say you was close to the bed, 
where was she i I cannot say exactly whether she was stand- 
ing near me. I flew out of the house at the timet 

Were you the wonae of drink at that time? No, Sir; 1 was 
not; I had a ^ass, but I was not the w<Hrse of it. 

Who went out first ? It was I, Sir« 

Were you alarmed at this sight ? Yei Sir ; we were both 
alarmed, and we both flew out of the house. 

What did you see Burke do? I did not see him do any 
thing ; but saw him lay down himself upon her breast. 

Whore was your husband at the time r Near the dresser. 

You say you su^iected : had you any particular reasons to 
auifieot tlttt mischief? Did M*Dougal speak to you about 
that ? Yes ; in the afternoon. 

On Hallowe'en day ? Yes ; 'in the oonrse of the afternoon. 

Did M^Dougal come to your own house ? Yes* 

What did she say ? She said there was a ihot in the house ; 
that was the very word that she used* 

Did she say any more about the shot ? No, Sir ; she did not. 

Did she mention about a woman ? No. 

Did she say any thing about her husband? Yes, Sir; she 
mentioned he had fetched her in out of some shop. 

How did you know that she was a woman? She UM me 
that it was a woman. 

At the same time that she mentioned about the shot? Tes. 
' Now, did she say expressly that they meant to make away 
with this woman ? No. 

Did you understand it in the house, that that was the per- 
son meant to be made away with ? Yes Sax^ I did. 

Did she say any thing aboutwhat was to be done with the 
woman that night? No Sir, she did not* 

You said 3Four reason was in understanding the word ahoi^ 
you had heard that word expressed on fonher occasions with 
that ineaning, — ^the meaning of murdering a person, or mak<* 
^ig away with th^em? Yes. 
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Wte th^re any thin^ passed about giving the womatf driiik 
that night ? No. 

They gave her drink when yon was there? Yes; th^y gave 
her some drink. 

Were they pressing drink upon het that you saW? No; 
they were not, that I saw. 

Was the woman affected with drink at the time you saw 
her ? Yes ; she was rather the worse of dnnk. 

Well, yoii remained there all night ? Yes. We stopt lliere 
till between four and five o'clock (next morning.) 

Did Mr Paterson come in ? Yes. 

Di^ Burke and he come in together ? Yes ; the one ehoHly 
after the other. 

And you staid in that house all night? Yes; I had been 
lying asleep. 

At the time that Mr Paterson came in? Yes: 
' You did not hear what he said, or aTiy bdfy else said ? No^ 

Was any body else in bed with you at that time? No. 

Do you know where the body had been put oh that tiight ? 
No; but from what I heirrd next day, it was lyitig under 
the bed. 
' Do you know that it was removed a^ay ? Yes. 

Was there a box got fti* it ? Yes. 

Did you carry the box ? Burke asked me to get .a box to 
him for holding old shoes. We went to Bymer's shop ; Burke 
got a box, and MKDuUoch the porter took it away. 

You know the body was put into that box ? Yes. 

Did you follow your husband find Burke at the time that it 
went away? Not at that time; we found them after ip the 
Cowgate. 

What did you follow them fot ? To prevent them fit)m 
fighting, in case they might be drunk. 

Where did you go? ^ We went to Newington, and then 
came home again. 

What answer (fid yxm make to her when 6he spoke about the 
• «tol?* Nothing that I recollect of. I gave her no answer 
that I recollect. 

Did you not dissuade her from these tliingB? I neither 
said one thing Di^ another, that I thind. 

Did y^tl mfi M'Dougti ever tidk of thi» matter afterwards? 
Not that I recollect. • 

III y6ttr way to Nfewihgton? No ; I do not ftvcoUect of say- 
ing ftiiyiMlfigabdtit it. I hav^ a very bad memory. 
" Attd'did' lMhD6tfgal ever express any regret that this woman 
had been killed in this way ? None l^r, that I heard. 

What passed betwixt you and her when you were in this 
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nw^gey iitMii^ a quarter of an hour? We had a few lirotds; 
mt I do net recolioet what patted. 

Was it just staying there tUl the thing would be oyer? We 
iW(Nre just speakiag aonethiag ooneenung the /wemaa;. but I 
do not rcnoUect what it was- 

Though you do not reeoUect die wards, you may remember 
j|^ impoit.of it? Ye%6ir. 

And uriurt do you ihink you wi0 sayiiig. about ,her? ' W<e 
'^TfOie jiist taUong about her, saying, porhi^w .it would' be. the 
same case with he^iuid I. . 

Lann Mea]iomcbank.-»-Is that to say tikut you ought h^^mur- 
dered ; is that what you mean ? Yes, Sir. 

You know that Airs Coano way lived next Amk tbeie, and 
jrou knowAat these vioss a Mns Lawjysred.avi .the op|Kisite 
-side of the passage, did yon not thmk c£ going tlheve? I 
dreaded to go there, as I bad left my J^uslmid thsse times. 
.Hie Ihioghad happened two or threo times before, and it was 
not likely I should tell a thing td affect my hollMid. 

I thought you said you left yeair house three times alto- 
l^thar? I left it for to go away altogether; rfer I was not 
contented io stay, — ^not leading a contented life. 

Lord Justice-Clerk. — You mentioned > that . ihe ; old . wroo 
•man did go to the door ta the passage before she fell doipn; 
she went forward to the. door ^^^«fce as out pf the door iahb the 
passage? No; She did not go out of the door atalU^r-theve 
ane two doorsy and she went to the f^vt door, just entering, il^ 

That is the door of the room ? Yes, Sir. 

iDid she come back of herself .i»; did any body faring her ? 
She came back of herself. 

.And it was afiter she so came back that. she fell down? Yes ; 
I rather think she got a push. 

After falling down, did. she> nsmain long in that position 
where she fell ? I could not say, Sir ; I left the house. 

Did Burke fall on her immediately on her Cfdliiig down ? 
Yes, immediately on my leaving the boose. 

You say she got a push and fell down ; was it veiy soon 
after that^ that Burke fell upon her? Yes^ very .soon after 
that. 

Would you be so good as tell us,— I. should like to knbw 
from you what was he doing to her at the time .you ran out ? 
I could not Bay what he was doing to her, he was just lymg 
upon her breast and on her mouth. 

Did she give any scream to alarm you ? She cried murder. 
. What time did she cry murder? At the time that Hare 
and him were quarrelling. 

But at the time that Burke lay upon her breast or moj^th^ 
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dad tdie g^ve any groan? The woman was m^ saykig any 
thing or calling out. I waa afraid to see any thing woald «onM 
tlpon the woman. 

LoED Advocate. — Afraid to see her murdered, is that wfattt 
you mean ? Yes, Sir. 

Lord A|eadowbakk. — Now, when you saw this, waa your 
fear occasioned or created by what had passed between you 
and the woman in the fore part of the day, when you talioed 
of a ^ shoii* was your fear created by wnat this woman Mao- 
dougal told you of a * aJko^' by which y%a understood this 
woman was to be murdered? No, I passed no ^bmaf/ki of it 
at the time. 

) ou went there that night, and found the old woman io 
the bouse; now, upon the oath that you have taken, did 
you or did you not eocpeol that night, that tliat old woman was 
to be murdered ? No, I did not, Sir. 

Will you tell me this, — ^why did you think the old woman 
was kept in the house by ourke, then,<^ — she was a beggar 
woman f Why, I cannot swear what he was keeping her in 
the house for ; I had no idea) Sir ; I just came round to spend 
the night of Hallowe'en, and I made a remark, that I did not 
widi to leaye my own house that night. 

Cro8S''€9amined by the Dxan of Faculty.— -Tou say that the 
woman got a push ; who mye her that push? I could- not 
say which of tliem, I couM not say whether it was Hare or 
Buike, that pushed her ; I could not' say, they were fighting 
Arc^h the floor. 

Was she ever from the ground after she was pushed down? 
I did not stop to see. 

Now, was it instantly when she was pudhed down that he 
got above her 7 Yes, Sir. i 

There is a door at the outev end of the passage, is iherenot? 
Yes. , 

How ig it fastened? With a latch, or a natchet. 

In the insjide ? I do not recollect, I never paid any attenlioD 
to it. 

When yOu was in the passage, did any person knock open 
that door ? None that I heard, Sir. 

When you were in the passage, did you hear the old woman 
cry? No, Sir, I didnot. . « . 

Did you bear her make any noise ? No, Sir. 

You heard her make no noise ? No, Sir. 

You say you was very much alarmed when you went into 
tl^ passage-^why did you not go out ? I had no power io go 
^ufc 
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Yoa dB.d not say any tUng whdn you eame into the room I 
Hof Sir. 

Not a word ? No. 

Did Hare say any thing ? No, Sir. 

Where was he wnen you came into the room ? They were 
both standing in the houso^-^either standing or sitting — I could 
not SOT which. 

WeU, after you came in again, y4iu went to bed? I just came 
in and went to bed — I was not sleeping. . 

Did you fiill asleep? Yes ; afterwards I fell into a doze. 

Was Aera « man Brogan that came in ? Yes. 

Did he so to bed at all ? We had a dram after Brogan came 
in,-— they had not a bed in their house but one. 

Who had the dnuoi ? Burke and M^Doogal, and Hare and 
him. I do not know whether they drank it all' or not, but we 
had a dram. 

Well, there was but one bed ; did youxome out of the bed 
when you was getting the dram ? Yes. 

What did you do ? I rose out of bed when Paterson .went 

4Mlt. 

Welly did you go into bedagain ? . No, Sir. 

Was M'Dougaf in bed ? No, Sir.: . 

Was Brogan in bed ? No, Sir ; Brogan, M^Dougal, and me, 
4sy down on the floor. 

Was Hare in bed ? Burke and he fell to fighting again. 

Did they fall a^fighting again ? Yes. 

Well, what happened on that second fiffht ? Burke lifted up 
a stick to strike Hare, and M^Dougal took it out of his hand. 

You did not see the old woman get off tho ground nfter she 
feU? No Sir. 

Did you see her try to get up ? No, Sir, I did not. > 

You told us that you found your husband in Connoway's, 
and you staid some little time there ; how long might you be 
in Connoway*s ? I could not say. Sir. 

And then* you went into Burke's, and there were your- 
self, and Hare, and the old woman ; was the old woman in 
Oonnoway's? No ; not that I recollect. 

Well, you and your husband, and the old woman, was there 
inBnrWs? Yes. 

Was Burke not in when you went in there ? I am not sur& 

Dkl he go in a little after ?> i do not recollect whether he 
-was in, or whether he came in or not ; I have a very bad 
meinory. 

LoBD Meadowbanr.— You had a bed in your house ; bow 
idid it happen, after all this transaction, you did not go home to 
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your own. hduae? I was trying to take my famUand albng 
with me. I did all I could Sir, but I could not get 



Mr BLACKj Surgeon. — Sworn 1^ Lord Macjosnzie., 

Jbderri^akd by Mr Woop. — Were you diewn. the b«dy of a 
woman in the Police Office on the 2d Novembeor last? Yaft 

You.examined the inily^ particiiilariy ? ¥aa>l did^ externally. 

Will you state to .the Jury what you observed ahiHit. il,-^ 
what appeajsnce it liad^ eaitarnaHy'i^ Idid^not ohabrYe any 
marks or blemidieB.aho«t. her body whatemri tdiwaxy conse- 
quence. 

Any wounds? None of any c«aneqaeaoe. 

Was 4liere any blood .about any part of her ]»eraaiitMr fiiee? 
Xhere nvstseuie blood about her nose. 

Any thing else ? There was some blood About her noss, 
and there was saliva. 

Where did the blood a{^>ear to come from ? The Uood that 
I saw in the Police Office wte of no consequem^e, khadnet 
proceeded from any wound or cut. 

What appearance had the fiice? Muck sw^dbn. 

Any thing remarkable abimt Ae «yes ? They wero mudi 
iBWK^n too, and the fiuse of a blackiBh hue. 
< Did you form any opinion on it, from what you saw, whe*" 
ther the death was occasioned by violence ? My own private 
opinion was, that she had diediby violence; but, modically, I 
could give no opinion, quite certain, of the cause of dealh. 

And the appeaoraaese yon observed^ and whkh you have 
uiseady stated to the Jury, were such as might have aiiseB 
from the death being caused by suffocation ? That is my ofir 
nion. I beg to observe, that in many cases, it is very difficult 
to form any opinkm with regaid to suffocation ; and that I 
leaUy and t9uly believe, st31, in a medicsil point of view, that 
it is dangerous to hazard that opinion. 

What was your opini<w, at the time that you examined the 
body in the Police Office? That was my opinion at that time. 
My opinion was, that the woman, died a violent deatb, by 
eoffixaitien. 

Lord Jdstice-Clebk. — I suppose you mean to add, diat 
yon cannot be quite pdsitive, but that is yourcomduflion ? Yes. 

Gro$9'^B»amMned by the'DsAl^ of FACt;Linr.«&-^aye.yott iny 
degrie? No, merely a surgeon for Uie Police. 

Lord Justice-Clerk. — ^For any considerable length of 
time ? between 19 and SlO years. 
. DxAV OF pACULTY.^-^When you say that your private 
opinion was, that this woman must have died of violence. 
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that: partly arise firom tiie eircimnlaiices that cailie before 
you in the Police Office ? I beg to observe to ycni, that on the 
night of Saturday, when a person gave information to the 
Police^ of a person. hating, been nutfderad at the West Port^ 
I went there with the offiasrs of Police, and we found a quan- 
tity of bloody mixed widi about 15 or 16 onnbes of 'saliya; and 
having been told. that the woman had lain in tbad plaee, I con- 
dnded dmt that saKva mast hav« c&me from her mouth and 



I wamt to know, apart from th^se oircumstances^ whether 
yon formad^any mediiokl i^nnion apart! from this ? From all 
the cireomstances of the ease combined, I am of opinion that 
she came by a violent death. 

But frotm the appearances .of the body ? I did at the- time. 

Had you given any medical opinion? From what I saw 
of the body, I declined to hasard an opinion. 

Lord Justice-Clerk. — I was going to ask you, have yen 
had any opportunities of seeing the fret, of persons strangled or 
anffocat^ ? I have seen them several times. 

Many ? I could say many* 

Now, the question is, were thoae appearances you describe 
on this dead body, the same as these ? Exactly the same* 

And the appearances yon saw upon the body, corresponded 
with thoae you have seen on those other dead bodies ? Yes. 

Croi^^eaxmdned by the Dean of Faculty.-*- Were these in-» 
stances, strangling or sufibcation ? Suffocations—probably both. 

In what manner ? Probably putting soft substances on the 
mouth, — ^pressing the lungs, — and pressing the chest. 

Where did yon see many instances of that? I have seen 
eaaea in the Police Office, of persons brought in in that way. 

Crosg-^xamined by Mr CocKBURK.-*Have you ever seen a 
case of suffocation separate from strangling? I have known 
many cased of drink, of people lying on the street, brought in 
in that way. 

W«re the ajqpearanees the same ? Very similar, as in this 
old woman. 

Have you had miich experience in oases of persons that 
yoti knew were suffocated ? I cannot say that, except from 
diink. 

What do you mean, when you talk of cases coming^ to the 
PoMoe Office, as cases of 8uffix»tion,— >were they all from drink ? 
Yes, I have known six cases in one night. It was in Novem-^ 
bar last, and we did not know which to apply to first. 

From drinking ? From drinking. 

Have you known no case of mere suffocation apart from 
drinking? None. 



Were the Bjrmptoins here like tfaoee you have seen ia rafibt' 
cation from drinkiDg ? Yes. 

Were, the appearances of this woman's body like those you 
have seen in many cases that night ? Yes. 

Were the appearances on these^persons like Uiese you saw 
on the body of this old woman ? lliey had a resemblance. 

Now, if you had seen this corpse, this old woman's bodjr^ 
and had known nothing whatever of the other cireiuiistaiices 
in the case, and just put before you without any other : lUie 
this view of the case, suppose you had never seen th« houses 
and never heard a word spoke about it, but that woman's. body 
laid.down in the like enumerated circumstances, could yoti 
say that it was or was notsuffocation from drilling ? I must 
say, that in a number of those cases, they had aU the appeiursiice ; 
very much swollen and black.^ 

Were the eyes swollen ? Ye% and in a messure started from 
Ae sockets. 

That is what we commonly call a good deal started bom 
their sockets ? They were. 

Lord Advocate. — ^In cases of suffiMsation from drink, did 
you ever observe blood and saliva as you observed here ? So, 
unless they sustained some injury^ from a person fallings or mh 
i Suppose you had fonnd tUs bo^ lying contiguoos to the 
house, — ^what opinion would you have formed ? I would^ have 
thought the person had died from suffocation. 
. You would have had no doubt of it then, would you ? Ne^ 
o You would not have considered that proceeding from in- 
toxication, but from other violent death ? Yes. 

Lord Mackenzib.-^-Iu cases of suffocation from drink, do 
you mean to say that the person should be drunk, and fiiU 
upon the free, and be suffocated? Yes. 

Dr CHRISTISON Sworn by Lord Mackenzie. 

Inierrogaied by the Lord Advocate^-t- You examined a body 
shewn to you by Fisher in the Police Office ? I did, along 
with Mr Newbigging. 

Where was it you examined it ? In the Police Office^ nii«- 
nutely, on Sunday the 2d November, and on Monday the Sd» - 
'* Do you recollect the appearance? The external s^pear*^ 
ances in the first place, were several contusions on the exter- 
nal parts, of the body; and, in the second phice, a fluidity of 
the blood internally. The external appearances first QOticai 
were contusions on both legs ; and on subsequent examinationy 
we found one on the left l<Hn, another kurger on the lefr 
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jtoddcr Mtfde; aifother 8i«aU one upon the iodide of the upper 
lip, and two upon the h^ad. 

. What part ? One upon the back part of the left side of the 
head, and the other on the fore part of the right side., 

What w^re the othenappearances ? Pale lividity of the fea- 
tures generally, and dark lividity of the lips^-— great rechiess aad 
yasculaiity lof the whites of the eyes ;— an unusual want of Ji- 
Tidtty$ I may say a total want of lividity, upon every other part 
0i the body but the face ; — ^ruffling of the scarf-skin under the 
chin** 

. Where js that ? Over the upper part of the throat, imme- 
diately uoder the chin. 

r Well? Internally, we found general fluidity of the blood, 
and an accumulation^of it in the rjght cavities of the heart;— 
in the middle of the neck we found the ligaments connecting 
die posterior part of two of the vertebrae torn, blood effused 
among the spinal muscles near the laceration, and likewise 
among the other spnal qiusoies, as low down as the middle of 
the back, also a small -extravasation of blood into the cavity of 
th^ spine* We could find no appearance of natural disease, no 
appearance, at least, that could have led to death, — the only 
sij^ of natural disease we could perceive, was a very slight in- 
^iefti disot'der of the liver ; all the other organs in the head, 
the«ihest^ and the belly, were unusually sound. I forgot to men* 
tion a very small trace of blood on the left cheek, fluid blood, 
issding from the nose or the mouth, — ^likewise a very slight 
eontttsion over the left eye. These were all the appearances 
that I recollect. 
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Mr Wood. — ^What part of these injuries you have described, 
either externally or internally, seen by you ii^ this body, might 
have been occasioned, in your opinion, d^rtpg life? This ques- 
tion is rather a new one, in some particulars at least, and, 
in consequence, I have been led to pay particular attention to it* 
My opinion on the points which I h^ve to incntion, is not founded 
on mere physiological reasoning ; but on actual observation. I 
consider that the contusions could not have been produced after 
death ; but the injury pf the spine, and the collateral appear- 
ances I have described, namely, the effusion into the spinal canal, 
and- the effusion of blood among the spinal muscles, may have 
been^eaused quite as well after death as before it; — I mean, 
that an injury properly applied, eighteen hours after death, 
niimild produce precisely the same appearances that Mr New- 
biggtng and ( found in this woman, — tearing of tl^e ligaments, 
ilid effusion of blood into the spinal canal. 

R 



• Lcm!» Adv6cat£.>— Would the presKtire of a body Into thi^ 
box, (the^old tea-box was pointed out to 'Witness)^ hbte been cal- 
<$ulated to produce that effect ? Frotu all that I 'have under- 
stood, I think it would. The mode in which the body was 
packed might have that effect,-"— the pressing down the head 
would lead to that effect. 

From the appearance of the body alone have you fo'l-med an 
6pilii(m, which, you considered the most likely mode in which 
this woman came by her death ? There are certain appearan'c^M 
I have described that would justify a suspicion of death hf 
suffocation, — such as strangling, smothering, or throttling. 
These are all of them forms of suffocation. The form I sus^ 
pected most was throttling, in consequence of the appearance 
of the cuticle under the chin* 

Loai) Meadowbank. — What do you mean by throttling? 
The hand is applied under the chin, on the throat, and pressurs 
is niade upwards and laterally at the same time. 

I wish to e^lain. I mean those appearances that I havs 
Asscribed, would only justify suspicion ; but I have other cir- 
cumstances, — 

LoRb Advocate. — ^How applied ? By applying the hand and 
pressing upwards, the root of the tongue is pressed agsunst 
the back of the throat, and the access of air to the lungs is pre- 
vented. I said that we found marks of violence from contusions 
throughout the body. When I add to this the appearances of 
suffocafion, — the want of any appearance to account for natural 
death, and likewise the fact,- — which I presume I may add, from 
the evidence I heard to day, — that this woman was dead a veiy 
short time indeed after she was seen alive aUd in health, — a^d 
farther, the blood that was found where the body lay; — from 
all these circumstances put together, my opinion is, that death 
by violence is very probable. I do not think that the medied 
circumstances could justify a more certain opinion. 

Lord Advocate. — Suppose this woman had met her de«A 
as described by Hare and his wife, were the appearances coU-* 
formable ? I think so. 

Suppose this T^oman had died from suffocation product 
solely by drinking, would the appearances correspond, taking 
into account the blood? Of course I understand, that m 
suffocation from drinking, the woman would have her mou& 
obstructed in some way or another. — I presume the appear- 
auoes would correispond, if the suffocation was produced by 
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the woaum, fbr example Mling on her hce in « pudd}^ er 
by her face being squeezed against a pillow. All speciea of 
suffocation may cause a discharge of blood after death. Tb(b 
appearance of blood discharged from the mouth and nose after 
doath) might be produced by any species of suffocadon. 

Lord Meadowbank. — Under that case, do I understand 
that you mean to include this, — ^if the woman fell upon hepr 
jaoulh and nose from intoldcation, and thd blood in that way 
came to her head, do you count that suffocation ? Suppose aA 
this done from intoxication^ does it suffocate and prevtot the 
air from entering the lungs ? There must be some mechanical 
obstruction, to cause suffocation in the ordinary sense of tfal^ 
word ; without such obstruction, death from simple intoxication 
would be accounted a yariety of poisoning. 

You do not speak to a death occasioned under such circimir 
stances ? No. 

Mr CocKBURN. — I think you mean to say this, that death 
•from simple intoxication arises ultimately from the exclusion 
of air into the lungs ? Yes, speaking physiologically, death 
takes place in that way. 

Are you aware that persons who do not die in that way, by 
getting themselves intoxicated, may die, because they fall 
into uneasy situations ? Yes. 

Separate altogether the externals that were taken,-— of the 
blood being found in the room ; — separate from your mind the 
f|u;t of the woman having good health before, — ^look upon this 
as a body of which you knew nothing, — Was there any thing in 
that body that indicated death by violence ? I thought the 
appearances would justify the suspicion, but inore so, when 
coupled with other circumstances ; — I never would give my 
opinion ultimately and decisively upon a case of tlus kin<^ 
without inquiring into the collateral circumstances I have 
mentioned. 

. We can ju^ge of other circumstances as well as medical 
men ; — ^you thii»k these views justify a suspicion, — and also, 
you think these appearances in the body merely suspicious ? 
Yes. 

With them join the other circumstances, — ^would they justify 
more than a probability ? Nothing more. I have stated that 
distinctly. 

I wish to mention distinctly to the Court, that, in such a 
case, a knowledge of the previous circumstances I have allud- 
ed to, is necessary for medical men fooming an opinion, ^he- 
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tb^r It is pb^ble th^ person oould have died of any of tb€i» - 
dbeafires which do not leave morbid appearances 'in the dead 
body. 

LoR^ Justice-Clerk. — ^Did you open the stotnach of thk 
person? Yes. 

Did you observe any thing particular in it ? .Half digested 
porridge* 

Had it any smell of whisky ? No. If it had the smell sf . 
whisky, or any narcotic, I would have perceived it. 

Had the woman been in a very dangerous state of intoxios^ / 
tion, would there have been the smell of spirits in the stomach ? 
Not necessarily, my Lord. 

Lord M eadowbank. — Is there generally a smell of spirits 
there, if the person has been intoxicated ? Not always. I 
remember a reported case where the person died of long conr 
tinned intoxication, and where it was not perceived in the sto- 
mach, although it was found in the brain. 

Is there any other case that has fallen under your own eb^ . 
servation where it was not perceived ? None, but where it - 
was perceived. 

If the fluid had remained in the stomach, is it your opinion 
that it could not have been evaporated ? If there was any por- ' 
tion remaining which I could have discovered by ehemical ana- 
lysis, I would have perceived it by the smell. 

(The two declarations t^ each of the panneli were admiHed 2y 
their respective Counsel. ) 

They were then put in and read as follow : 

FIRST pECIiARATION OF WILLIAM BURKE. 

At Edinburgh, ike ^d day of November 1828. 

In presence of Groroe Tait^ Esq. sheriff-suhstitote of Edinburgh*, 
shire, compeared William Burke, at present in custody, who beiog 
examined, declares. That he is thirty-six years of age, and he was bora 
in Ireland, and he came to Scotland about ten years ago : That he is a 
shoemaker, and he has lived for rather more than a year in the West 
Port, and about two months ago, he went to the house in the West Port 
in which he at present lives, but he does not know the name of the entry; 
and the prisoner, Helen M 'Dougal, has lived with him for about ten 
years, but she is not married to him. Declares, That he at first lodged 
in his present house with a man named John Brogan ; but Brogan we^it''. 
away about ten days ago, and th^ declarant now lodges in the house by. 
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Utaelf. DeeUures, That James Gray, and hb wif« add child, canne !• 
lodge with the declarant about a week ago. Declares, That on the nigln 
of Thursday last, the 30th of October, no person was in the declarant's 
house, except Helen M'Dougal, Gray, and his wife. Declares, That 
on the morning of Friday last, he rose about seven o'clock, and imme- 
diately began his work by mending a pair of shoes: That M'Dougal 
ro^e about nine o'clock. Declares, That Gray rose about six o'clock, 
and went out : That Gray's wife rose soon afterwards, and lighted the 
fire ; and the declarant then rose, as before mentioned. Declares^ 
That he went out about nine o'clock to get some tobacco, and he re- 
turaed in a few minutes, and they all four breakfasted together about 
tea o'clock, and the women were occupied through the day in washing 
and dressingi and sorting about the house ; and Gray was going out 
and in, and the declarant was working ; and declares. That on Friday- 
evening he told Gray that he and his wife must go to other lodgings, 
because he could not afford to support them any longer, as they did not 
p^j for the provisions which they used ; and they went away^ and the 
declarant accompanied them to Hare*s house, to which he recommended 
them. Declares, That he thinks Gray and his wife went away at live 
o'dock. Declares, That about an hour afterwards, wht!n he was stand- 
ing at the mouth of the entry, a man came forward to him dressed ia 
a great coat, the cape of which was much up about his face : That he 
ne»'er saw the man before, and does not know his name : That the 
man asked if the declarant knew where he could get a pair of shoes 
n)ended ; and the declarant, being a shoemaker, took him home with 
hioi, and got off the man's shoes, and gave him an old pair in the 
meantime: That while the declarant was mending the shoes, the 
man walked about the room, and made some remarks abcut the house 
being a quiet place, and said that he had a box which he winhed to leave 
there for a short time; and the declarant consented: That the man went 
oilt, and in a few minutes returned with a box, which he laid down upon 
the floor near the bed, which was behind the declarant, who was sitting, 
near the window with his face to it : That the declarant heard the 
man unroping the box, and then making a sound as if he. were cover- 
ing something with straw ; and the declarant looked round, and saw 
him pushing the box towards the bottom of the bed, where there was 
some straw on the floor, but he did not observe any thing else than 
the box : That the man then got on his shoes, paid the declarant a six- 
pence, and went away: That the declarant immediately rose to see 
what was in the box, and he looked under the bed, and saw a dead body 
atnong the straw ; but he could not observe whether it was a man or a 
Woman : That soon afterwards the man came back, and declarant said 
it was wrong for him to have brought that there, and told him to put 
it bock into the box, and take it away : That the man said that he 
would come back in a little and do it, and then went away, but he did 
not return till Saturday evening about six o'clock ; and when he did 
not return on Friday night, the declarant took the box into the entry^* 
but allowed the body to remain under the bed. Declares, I'hat on- 
Saturday morning about ten o'clock, he went out to the shop of a Mr.^ 
Rymer, in the West Port, and when he was there, a woman came to* 
the door b^ging, whom he had never seen before : That the people in 
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the shcpp relbsed to give her any thing ; and the dedamnt duMMfimg 
from her dialect that she came from Ireland^ asked her from what pari 
of it she came .-she said it was from Inesomen, which ia a small town 
in the north of Ireland^ and he then asked her name, and ahe said it 
was Marj Docherty, and the declarant remariced that bis SEiothar'i 
name was Docherty, and that she came from the siame part of Ireland, 
and that therefore they might perhaps be distant i«elations ; and as abe^ 
said, that she had not broken her fast for twenty-four hoors^ if slie 
wonld come home with him he would gi^e her breakfast ; and ahe aoi 
oompanied him home, and got breakfast, at which time the only other 
persons in the house were Helen M'Dougal, Gray, and hia mfe: Thai 
ahe sat by the fire till about three o'clock in the afternoon^ smoking a. 
pipe, the declarant going out and getting a dram, becauae it was Hal- 
lowe'en, and they all ^ve partook of the dram^ sitting by the fiyesi4^ 
Declares, That at three o'clock Mary Docherty said she would go to 
the New Town to beg some provisions for herself, and she went awaf 
accordingly. Declares, That he thinks Helen M'Dougal was in th^ 
house when Mary Docherty went away, but he does not Femeraber 
whether Gray or his wife were in the house, and does not remember of 
any other person being in the house. Declares, That a few minuter 
before Mary Docherty went away^ William Hare's wife came into the 
house, but went away into the house of a neighbour, John Connoway, 
immediately before Docherty went away ; and he thinks that Hare'a 
wife or Connoway's wife may have seen Docherty go away ; and Mary 
Docherty never returned. Declares, That Helen M'Dougal and Gray's 
wife then washed the floor and cleaned out the house : That dim 
was no particular reason for doing so further than to have it clean upoft 
the Saturday night, according to their practice, and the declarant coa« 
tinned at his work : That soon afterwards Gray and his mfe went 
away, and Helen M'Dougal went to Connoway's house« leaving the 
declarant by himself, and the declarant had not mentioned to any per* 
aon about the dead body, and had no suspicion that it had been dsao^ 
vered. Declares, That about six o'clock of the evening, while he was 
still alone, the man who had brought the body came, accompanied by a 
porter, whom the declarant knows by sight, and whose stance is aomi^ 
where about the Head of the Cowgate, or the Foot of the Candiemaker 
Row^ and whose christian name he thinks ia John : That the man said 
he had come to take away the body ; and the declarant told him the 
box was in the entry, and the porter took it in, and the man and the 
porter took the body and put it into the box and roped it, and the 
porter carried it away. Declares, That when the man .came with 
the porter, he said he wonld give the declarant two guineas for 
the trouble he had in keeping the body, and proposed to take the bodj 
to Surgeons' Square to dispose of it to any person who would take it ; 
and the declarant mentioned David Peterson, as a person who bsd 
some connexion with the surgeons, and went to Paterson's, and took 
him to Surgeons* Square, where he found the man and the porter 
waiting with the box containing the body i That the body was deli- 
vered, and Paterson paid a certain number of pounds to the man, and. 
two pounds ten shillings to the declarants That he then went 
straight home, and was informed by some of the netghbonrs 
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tliat a report had been raised of a dead bodj having been found' 
ik the fao^se, and in particnlar by Connovt^aj's w%, who told him 
fliat a policeman had been searching his house ; and he then 
went out in search of a policeman^ and he met Finlay and other 
policemen in the passage, and he told them who he was, and they 
#ettt with him to the house^ and found nothing there^ and they took 
him tO' the police-office. Declares, That he yesterday saw in the 
police-dftce the dead body of a woman, and he thinks it is the dead 
body Whidn Was below the bed ; but it has no likeness to Mary 
Bocherty, who is' not nearly sa tall. ' And being interrogated. Whether 
the man who brought the body, and afterwards came with the porter, 
ki William Hare f Declares that he]is. And being interrogated, de- 
dares, That he does not know of any person who saw that Hlire had 
any concern in bringing the body, or in taking it away. And being' 
interrogated, declares. That the porter's name is John M'Culioch, and 
declares that the box in which the body was contained was a tea-chest. 
And being specially interrogated, declares. That the woman above 
referred to, of the name of Mary Docherty, was not in hisf house on 
Friday ; and he never, to his knowledge, saw her till Saturday morning 
nt ten o'clock : That she promised him to return on the same evening : 
tmt she did not, and' he does not know what may have become of her. 
And' being interrogated, declares. That he sprinkled some whisky 
about the house on Saturday, to prevent any smell from the dead body. 
Beclares, That Hare did not tell him, nor did he ask, where he got 
the body< Declares, That he did not observe whether there was any- 
Moed upon the body. And being specially interrogated, declares. 
That he had no concern in doing any harm to the woman before re- 
NrreA to, of the name of Mary Docherty, or to the woman whose body 
was broughf'to the house ; and he does not know of any other person 
lleing concerned in doing so. Declares, That Docherty was dressed 
in a dark gown. And being shewn a coarse linen sheet, a pillow-case, a 
dark printed cotton gown, and a red striped bed-gown, to which a 
li^l is affixed, and signed by the declarant and sberiiT-substitute as 
Illative h^eto, declares. That the sheet and pillow-slip are his, and 
he knows nothing about the dark gown and bed-gown: That the 
biood upon the pillow-slip was occasioned by his having struck Helen 
M^I>ougal upon the nose, as is known to Gray and his wife ; and the 
blined upon the sheet is occasioned by the state in which Helen M'Dou-^ 
gal was at the time, as is known by Gray's wife. — ^All which he 
dedares to be truth. (Signed) Wm. BURK£. 

Ammo. Scot*. G. TAIT. 

^ A. M*LucA8» 
A. Maclean. 



SECOND DECLARATION OP WILLIAM BURKE. 

At Edinburgh, the 10/ A day qf :S(n)emhcr 182a 

In presence of Groroe Tait, Esq. Sheriff-'Substitute of Edinburgh* 
shire, compeared William BurkA, present prisoner in the tolbooth of 
Edinburgh, whp being examined, and the declaration emitted by him 
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before the said eheriff-eulwtitute at Ediuburgh, apoa.the 3^ ififd 
November current « Iiavin<; been read over to him, he .declares t^t h 
IB incorrect in several particulars. Declares, That it wa&. up^i^ tb9 
Friday morning, and not upon the Saturday morning, tiiat the woman 
named Mary Docherty came to the house, and that all that i& said 
with reference to that woman up to her going out to beg at three 
o'clock happened upon the Friday, and not upon the Saturday ; and 
declares. That the floor being wet in conseqnence of Helen Mac- 
Dougal and Gray's wife washing in the house, these two women 
washed the floor then, rather than defer it till next day ; and the 
floor was usually washed twice a- week, and it was usually washed 
on Saturday as one of the days: That those two women continued 
doing ifiings about the house, and the declarant continued worl^ing 
till it was duskish: That the declarant then stopped work, and went 
out and brought in a dram, because it was Hallowe'en, and he and the 
two women sat by the fire and drank the dram ; and while they were 
doing so William Hare came in^ and the declarant went for iQore 
drink, and they all four sat drinking till they got pretty hearty. 
Declares, That when he was out for drink the second time, he found, 
when he came back^ that Mary Docherty had returned, and was sit* 
tiag by the fire, and ishe drank along with them : That when it was 
pretty late in the night, but he cannot mention the hour, he and WJU 
iiam Hare difl^ered, and rose to fight, and the three women were still 
in the house drinking, and Mary Docherty had beconje m^ch intoxi- 
cated. Declares, That while he and Hare were struggling together, 
Helen M'Dougal and Hare*s wife did what they could to separate 
them ; but declares, that there was no noise, and in particular 
there were no cries of murder. Declares, That after they were sepa* 
rated, they sat down by the fire together to have another, dram, and 
they then missed Mary Docherty, and asked the Qth^r two women, 
what had become of her ; and they answered that they did not know ; 
and. the declarant and Hare searched for her through the house — and 
they both went straight to the straw of the shake-down bed upon the 
floor at the bottom of the standing bed, to see whether, she had cr^ 
in there, and they found her among the str^sv, lying against the w^ 
partly on her back and partly on her side : That her face was turned 
up, and there was something of the nature of vomiting coming from 
her mouth, but it was not bloody : That her body was warm, but she ap* 
peared tobe insensible, and was i^ot breathing : That after waiting for 4 
few minutes, they were all satisfied that she was dead, and the dechh 
rant and Hare proposed tp strip the body and lay it among the straif ; 
but they did not at that time say what farther they proposed to do; 
and Helen M'Dougal and Hares wife immediately left the house, 
without saying any thing ; and .the declarant supposed it was because 
they did not wish to see the dead body : That the declarant and Hare 
waited till the neighbours should be quiet, there being a cimsideraUe 
stir among the neighbours on account of its being Hallowe'en, and in 
particular in the housie of Connoway, who lives in the same passage, 
in case any of the neighbours should come in upon them ; and t^y 
then stripped the body, and laid it among the straw ; and it was then 
proposed by both of them, but he cannot say by which of them first, 
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tb' sell the bbdy'to'tfae surgeons, and Uiey both arranged thdt tbey 
ijluuld sell the body to David Paterson^ whmn they knew to be a 
porter to' Dr. Knox, in 8urgeon Square/ and who tbey knetv received 
Bobjects, and that they would put the body into a tea-chest and get it 
tonviByed to "Surgeon Square th^ following evening ; and they then sat 
down by the fire again, and Helen M'Dougal and Hare's wife then 
returned, but nothing was said by any person about the dead body : 
'That Hafe and his "wife then went home, at which time it would be 
near twelve o'clock on the Friday nieht, and the declarant and M'Dougal 
w^nt to bed and fell asleep^ and rose next morning soon after six 
o'clock. Declares^ That Gray and his wife came in about eight o'clock 
in the morning, and lighted the fire, and prepared breakfast, and tliey 
all got breakfast together; and the declarant then went out and 
brought in a dram, and sprinkled it under the bed and upon the walls, 
to prevent any smell. Declares, That he went out about twelve 
d'clock noon, and was out for about two hours walking about ; and 
when he returned he found Gray and his wife and Helen M'Dougal 
still in the house ; and after that he was occasionally out. Declares^ 
^at after it became dark he went to call for Paterson, but found that 
be was out, at tvhich time it was past five o'clock : That he then got' 
JToim Bf' Cttllocb, a porter, and took him to the passage of the decla* 
rant'« house, and then left him there, and went into the house and 
ftihid M^liAm Hare there^ but no other person ; and he also saw an 
«mpty tea-chest upon the floor; and they both immediately put the body 
of the woman into the tea«>chest ; and they roped it up wi^ a line which 
kang across the house for drying clothes ; ana they caUed in M'Culloch, 
and put the tea-chest upon his back, and told him to follow Hare, but 
they did not tell him what was in the tea-chest, nor did he ask them ; 
and the. dedanu^t then went straight to Paterson's house, and found 
bhh at home, 'and told him that he had sent forward a subject to Sur<* 
geon Square; and he has no recollection of having seen Paterson on the 
Friday, or on the Saturday before that time. Declares/ That Paterson 
and the declarant then went to Surgeon Square together, and they 
Ibnnd Hare and M'OuUoch waiting there with the tea-chesty and Pater- 
son opened the door of a cellar, and the tea-chest was put into it : That 
Pfttersdn then went and got five pounds, and gave it to the declarant 
and Hare, and they paid the porter, and then went to their respective 
liomes, and the declarant, on his way home, met Helen M'Dougal; 
and when they got home, diey heard fiiom Connoway's wife the re- 
port of policemen having searched his house for a dead body ; and he 
dien met with Finlay, Uie oiminal officer, and he was apprehended, 
akid tiaken to the police-office, as formerly mentioned. And being 
interrogated, declares. That he cannot say whether the dead body he 
saw in the police-office on jSunday the 2d current be the body referred 
tb. And being interrogated, declares, That he had no concern in 
killing the woman, or in doing any harm tb her ; and he has no know- 
ledge or suspicion of Hare, or any other person, having done so ; and 
it^ bis opinion that the woman was suffocated by laying herself down 
among the straw in a stat^ of intoxication. And being interrogated, 
declares. That no violence was done to the woman when she was in 



Iif«, bvt a good deal of f<iroe was neeeisary to ^ tlUf bofyiito-tllr 
cheat, as It was stiflT; and in particular, they bod to faend^ebead inr^ 
wardi and to one side, which maj have hurt die neck a litde;: bot he 
thinks that no force was used, such as coukL have hnrt any part «f tba* 
back at all. And being interrogated, dedares. That no ntlier penoaii 
had any concern in the matter; and in partiealar, dedarea tfast^ 
yoongman ntfmed John Brogan had no ccNMero in it: That BpqgHl 
eune into the boose on Saturday forenoon, as he tbinka, while iibt 
body was in the boose, but did not know of its being tiierei^--Allv]ttdb 
be declares to be truth. (Signed) Wm. BURKE. ^ 

Abchd. Scjott. G. tact. 

A. M^LucAs. 
. A. Maclban. 



FIRST DBGLABATION OP HELEN M1X)UOAL. 

At Edinburgh, the 3d day of November IQ^ 

< « • • 

In presence of Obobob Taiv, Esq. SheriflT-substitiite of Edinbmi^ 
shire, compeared HsIiBN M'Douoal, at present in caatody, wbobeu^ 
ezamihed, declares. That she is thirty-three yeaxa of age, and shewaa 
bom in Stirlingshire : That she nei^er was married, altbougb aheibaa 
lived with the prisoner, William Bnike, for ten years : Tliat abooiii 
year ago, they came to reside kt Tanner's Ckae, West Pert, and tdmt 
three months ago, they went to another close in tbfe West Ptart, biit 
she does not know the name of the close : That a person named Jduk 
Brogan occupied the house in which they^ at preaent residet, fantfirogaB 
left the bouse on Friday eight days, and the 'dedarant and 'Bnifcs,'' 
who were living wi& Brogan previously to his leaving the booae, tadc 
possession of it by themselves. Declares, That Jamea Gny aad Irist 
wife came to live with Burke on Sunday the 36di of October. Oe^ 
dares. That the only persons who were in the banaa an the ii%btef 
Thursday the 30th of October, wen €hrBy and his wife^, and ^Burim 
md the declarant: That Burke and the dedarant rceefrmn bed-on- 
Friday morning about ten o'dock, and Aiin Graiy madabreak&st ftr 
them ; and when she was making breakfast for tiiem, Burke wttit eutt 
and add faewas going to the shop, which she understaod'to tiean 
that be was gdng to get a dram ; and he came in whoi breakout waa 
readr, iuid in about five nunutes afierwaidb, when they were takng 
breaxfasty a wtanan caine in 'whom ihe de^oBut bsd never eeok 
before, and whoaf^ehvards wd that her diristian ^name waa Mary? 
That Mary appeared to be ^wdraer;of liquor :. That she BdcedleavB 
to light her pipe at the fire, 'and she theii aaked a little bit of aoap to 
wadi her cap and Bhort-f;own, andberapvoo, and the dedanuit gsva 
her a bit of soap, and die waAhed lier dadies, and Qiay'a wife dried 
them and ironed them r And ^diile that was ddng, die talked aboot 
having come from Ireland in quest of her son ; and aoon sfker ahe 
came into tte bouse, she sdd she had got' no meat fer three days, 
and the dedarant gave her a dmre of tibeir breakfast ; lliat Bodoa 
an^ Mary entefed into ea n v ersat ion ; and Bvike, ufm bearingifaat 
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iiiM caaM 'fiom JMimi, said thai he came from Ireland too, and he 
4iti Mi 3oioir bttt ahe might be a xelatioii of hi« mother's. Declares, 
Diet ahoiit oae e*clook in the afteniooiij fiorke brought in some whisky 
and gttVB thiOBr a glass all roond, it being the custom of Irish pei^la 
!• ebaerre HaSoipa'en in that manner: That Mary became very im-*' 
aatient to go away, in osder to go to Saint Mary's Wynd to infure 
Mr heit «», and ^e went awaj abont two e'0l<^ Dedaxe^, That 
Bttrkehad goAeont about halt an hour before that, raid i^tumed 
-dbeut thres o'doek, and when he came in, he raentioiied th^t Numcf 
Conneway, a neighbour, had said to him that she wondered how he 
oauld keep Gray and his wife in the house, because the noise of their 
onarrelling waa so unpleasant to the neighbours ; and therefore he told 
ukem to go away, and never to oome bock again, because he had not up- 
putting for them ; and Gray and his wifo aooordhigly went away im* 
mediately. Declares that Hare's wife happened to be in the house 
at the time, and said d»t she would give them a night's lodging, as 
ahe had spare beds, and the declarant supposed that they v^ent to 
Hifre's, and it would-be aboiit six o'clock when they went away : 
That Bui^ee went* to Haie'e henae about seven o'dock, and the de- 
ckueant^ went about half an. hour afiterwaeds: That when she went 
4e Hare's house, Burke was-not there, but she wexit to an adjoining 
ahdp and brou^t him theije, and they had some sapper and drink 
these: That the deeharant ihen went home, and Burke fallowed soon 
afteibwards, bringing some whisky with him, which he had got in a 
ahep ; and soon aftcarwarda Hare and his wife came in, and they four 
had some ^iiits together, and Nanqr Connow&y, before mentionedi, 
caase in and had a share of the spirits: That the declarant tiien went 
to Conntfway's hofuse and had a dram, and then returned to her own 
konae, and found Hare toad his wife still there : That they almoot 
immediately went away,^ but very soon returned, and Hare was very 
artieh intoxicated, and Hare lay down in the bed, and slept along 
wtii Burke all night; and the declarant and Hare's wife slept on 
tte ^dor : That about six o'clock in the morning Hare and his 
wafe went away: That about seven o'clock^ . Gray and his wife 
voatne in to get some- clothes which they left, and the. declarant 
and Burke lay down in bed, and about e%ht o'clock Burke raoe 
aiad told Gray's wife, who still remained in the house along with her 
hoaband, to sort ^ house and get the kettle famled, and he himself 
w«Ht to a neighbouring shop for tea and sugar, and bread and butter;: 
That when Burke came, Gray's wife made the tea, and Gray and his 
wife and Airice took fareakfest together, and a. young man named John 
Brogan, came in and got a share of it^ That the declarant did not 
tidce any ef it : That situ hreddast Gray's wife washed the floor, 
aaidelBaned the house, .the declarant being in bed unwell, in conse- 
qnenae of drink which she had had, and Brogan was in th^ house mo^ 
of the day : That Gray remained in the house all day : That Burke 
w$M sometimes out and sometimes in, and he lay down 'for a short 
time:: Declares, Tli^ about-five o'dodc that afternoon, the declarant 
sent Mrs. Gray tO'Mra. Law's with some clothes to get maqded ;«and 
Qmj and. hia wife left the declarant's hoQaedlMNxt seven o'cbck to go 
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to their lodgings; and shortlj after they so left the houfle> M19. LaWji 
oame and adced the declarant if she gavte Mrs. Gray jocdtas to get km 
gown : That the declarant said dbe had not> and Mr&'Law.tben^ssJd: 
that she was off with it ; and in a little after, a girl ca«e in and trfd 
the declarant that a man was on. the street with the. dedacant'g ggiyn*' 
and she went out and found Gray standing at the head ;of Tanner's 
Close with the gown undu his arm: That she got hen gpwn fhxn 
Qt»j, and the declarant and Gray, and his wife^aod Mrs. Hare had a 
dram together^ and thedeclarant left the gown in,M». ,Law's<te get 
mangled: That the declarant then went home and kindled her fire^ 
and she went out: for her husband as it was late ; and after she found 
him they went into Coanoway's.house^ where they remained for a few 
minutes, and Connoway told them that Mrs. Gray had been raising a 
disturbance^, and the declarant and her husband, were going out of 
Connoway 's house when they were apprehended by two policemen^ who 
said that they had taken a corpse out of the house. And being Inter^ 
routed, declares. That she did not see Mary after two o'clock on the 
Friday ; and in paiticular, she did not see her in. the house on the 
Friday night. Pedaies, That sheyesterday saw the dead body of 
a woman in the police-office, but declares,. that it is not the body'Of 
the woman namea Mary, because Mary had dark hair* and the.lwd§r 
of the woman in the police-office .had grey hair. And being, iateere* 
gated, declares. That she had no knowledge or suspicion of there:beiiig 
auy dead body in the house, and in particular, of its being ttndei:«tbe 
bed, till after she was apprehended ; and. declares, that there .is only 
one bed in the house ; and declares, that so feur as she knows, nothinc 
was under the bed except a few potatoes, and a little straw which had 
follen from the bed. And being interrogated,, declares. That ehe had 
no CQUTersation with (3ray regarding a dead body, and in particular, 
never promised him any money not to say any thing about a dead 
body. And being, shewn a. coarse linen sheet, a coarse pillow-case, a 
dark printed cotton gown, and a red striped cotton bed-gown, « to 
which a label is affixed, and signed by the sheriff as relative hereto, 
declares, That the sheet belongs to a William M'Kim, from whum 
the declarant got a loan of it : That the pillow-case was used for con- 
taining dirty dothes, and lay at the head of the bed as a pillow : Hist 
she never saw the dark gown before to her knowledge ; and declares, 
that the bed-gown is like the one which Mary wore on the Friday, 
but she cannot say that it is the same, as it is torn. Declareis, That 
Burke had no money on Friday, and he had to borrow money for thdr 
breakfast on Saturday morning; but the declarant got three shtUings 
from him on Saturday night about nine o'clock, but she does not know 
where he got that money. And being specially interrogated^ declares*^ 
That she had no concern i^ killing the woman Mary, or in hurting 
her, and does not know of Burke or Hare, or any other person, beii^. 
concerned in doing so, or in concealing the dead body about the bouse* 
or in afterwards disposing of it. And being interrogated with regard to 
^me marks of blood on the sheet and pillow-slip, declares. That the marks 
upon the pillow-slip were from her nose bleeding in consequence of 
Burke having struck her. on last Thursday, as she thinks ; and both 
pray and his wife know of Burke having struck her ; and the blood 
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upim the sheet proceeded firam the dedarant, in consequence o¥ her 
sMe at the thne^ as was known i)y Mrs. Gray.— »A11 which she declares 
to-be troth. — ^Dcfelares die cannot write. 

Abchd. Scott. (Signed) G. TAIT. , 

A. M'LuciMS. , 

A. Maclean. 



SfiCOND DECLARATION OP HELEN M'DOUGAL.^ 

At Edinburgh, the lOih da^ qf November 1828. 

In presence of Geobob Tait, Esq. Sheriff-snbstttate of Edinburgh- 
shire, -compear^ Helen M'Douoal, present prisoner in the jail of 
Edinburgh^ who being examined^ and Uie declaration emitted by her 
beibre the said Sheriif-substitute at Edinburgh, upon the third day of 
November ourrent, having been read over to her, she adheres thereto. 
And being interrogated, dedares thereto. That between the hours of 
three and fbnr o'clock on Friday afternoon, the woman named Mary 
insisted oh having salt to wash herself with, aiid became otherwise 
very tnmblesome, and called for tea different times, 'and the decltirant 
tdld her she could Aot be troubled widi' her any longer, and thrust 
her eat at the door by the shouldors, and never saw her afterwards. 
And. being interrogated, declares. That Progan did not bring any 
woniaii to the house. And being interrogated, declares, That William 
Borke and William Hare had a slight difference and a struggle to-^ 
g^er on Friday night, as she thinks, but there was no great noise 
made, and no cries of murder, so ficur as she heard. — All which she 
declares to> be truth — Declares she cannot write. ^ 

Abcho. Scott. (Signed) O. TAIT. 

' A. M'LucAs. • • 

A. Maclban. > 



Here the Proof on the part of the prosecution cloeed ; and 
the pannels having brought forward no Exculpatory Evidence: — 

The Lord Advocate addressed the Jury in nearly the fol- 
lowing terms :— 

May it please your LordskgM.-r^Gentlemen of the Jury — It is 
now my duty to make a few remarks on the tMior of the evi- 
dence whieh has been laid before yon in support of the indict- 
dMnt f^iainst the pannels at the bar ; and, at this late hour^ 
uAea yon must be exhausted with the lotg trial in which 

Efaiave' been engaged, I shall endeavour not to detain yoii 
Indeed, had tUs been an ordinary case, I should have 
great pleasure in leaving the evidence to your own judg* 
ment, without one word of conunent from me; satisfied that, in 
the diarge which you will receive from the Court, before you 
iretire, a luminous and inuMirtial detail of its substance and 
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bearings wil begivdii* -Bat this is a ease of no ordiaary.eaiil* 
jplexion, and I am, therefore, called on for some oiieernilk|ig» 
more eepecudly as you will be addressed on behalf of the prison* 
ers by my honoiirable and learned friend^ on thti other side of 
jthe bar ; and it might be thoifght remissness on my part, if 
I were to allow the evidence to go to you for a verdict^ with* 
out some remarks on its tendency. 

GenUeraen, it affords me pecsdliar satisfaetipn to see, ia a 
caose of this Iqnd, so fiill and formidable an array of counsel 
for the defence. In all cases, the bar of Scotland does itself 
honour by undertaking the defence of the unhappy persons 
who are brought before this Court accused of offences ; bul^ 
in this case, I am happy to see the most distinguished a- 
mong my brethren engaged in {he defence of the prisonors. 
It is fot the ends of public justice that this should be ; and it 
is a great consolation to me, in the discharge of my painful dit- 
ty, that the pannels will derive all the b^efit which may be 
looked for, from the knowledge and the ek>quence of mwb, dis» 
tingttished advocates. If an acquittal should follow the fmr 
ee^iings in which we have this day been engaged, I hi^ j| 
trill be acknowledsed that I have only done my daty to the 
|)ublic in putting uiese prisoners on thdr trial ; and, ahouM 
they be convicted, the country must be satisfied that the con** 
yiction will be just, when the defence is in the hands of conn- 
sol so eminent, and so universally and deservedly respected. 

Gent|einen, tl^ is one of the most extraordinary and novel 
subjects of trial 'that has ever been brought before this or any 
other Court, and has created in the public mind the grpiltiaBl 
anxiety and alarm. ^ I am not surprised at this excitemeo^ b^ 
cause the offences charged are of so atrocious a descriptioiv 
th^' human nature shudders and revolts at it; apd the belief 
that such crimes as are here charged have beefi committed a* 
mong us, even in a single instance, is calculated to produce 
terror and dismay. This excitement naturally arises from de- 
testation of tlie assassins* deeds, and from veneration for tike 
ashes4^ thedeadw But I am bound to say, that whatever may 
haw (Occasioned this general excitement, or raised it to that do^ 
gree which exists, it has not originated in any improper, diesis 
aures, -on the part of theae official persons^ who. have baaaMff 
tniiited with Uie investigations connected rwith tbeae erimca » 
for there never was a case in which the public officers to. vrlMit 
such laqnirftes are confided^ displayed, greater secrecy, isiroqga- 
fijpieotioD^ andabilitytf. .It is/ny duty, Gentlemen, toendMvMt 
to n&movQ that alann whickprevails out of doors, and to aflSMri 
4ril the protection which the kw .oan give, to the community «r 
gainst '.tdie perpdasalAon of isucfa crimes,* by. briogiag. the pactiflf 
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htoHoated to trial ; msi I triist it* will tend to tranqnilKze tl)|> 
pwlic mind, when I declare I am determined to do so. lean*^ 
not- allow any ooUateral cbnaid^^ticibs, coitnected with the pro^ 
inotien of acienee, to influence me in this ^course; and I ani 
fhlty determined that every thing' in my power shall be dona 
to- bring to l%ht and punishment those deeds of darkness which 
have so deeply affected the public n^d. 
' Ctotl6nien, before I proceed to detnl thc^ evidence how laid 
befi>t« you in support of the indictment against the prisoners, I 
iiUiBt impress tcpon you what will 'be more eloquendy and em-* 
pittitieally told by their counsel and the Cot^t, that in judging^ 
upcm the oidy charge now under trial, you are to banish fit>nl 
yeur minds sJl impressions which you may have recdved from 
any other source than from the evidence itself. To that eri* 
A^noe alone you must confine your attenti<m,«— in particular^ 
you are not to aUow yourselves to be moved,, by the fact, that 
dfeere were other chaiges in the indictment, ef a simQar deo* 
eription ; because these charges have now been entirely withf 
drawn, for the present, from your consideration. Those charges 
kave been separated from that now to be tried, at the speciai^ 
desire of the prisoners 'themselves, and to remerve any gf'onnd 
^ obgeotion that an impression might be created to the preju«* 
dice of the prisoners. The pannels are accused of murder,-^' 
and the three instances that were libelled, were only three sepa- 
rate fiu^ts, in support of that general charge. But since the 
prisoners and their counsel have made their option to be tried 
Ibr each separately, and the Court have sanctioned this coarse, 
I willingly acquiesce in it. I must say, however, that in fram* 
ii^ the indictment, including all the three charges, I was war^ 
nmted by the practice of this Court; and that my chief olject 
IB doing BO, was for the purpose of probing to the bottom the 
w4iole system of atrocity, a part of which I have this day 
brotight before you. 

In going over that proof. Gentlemen, it is not necessary that 
I should read over to yoU' fully Ae notes of the evidence, — be<^ 
eanse that will be more ably and authoritatively done by the 
Gonrt, than it can be hy any one in the mtuation of Public 
P^roeecutor. I shall, therefore, content myself with a con<« 
dinsed and ocmnected reference to its import,-^from which, 
i havB Ho doubt, you will find a verdict of guilty against the 
pannels. 

The evidence has been led in the order of time,' and i 
skdl observe that order, in what I am now to say. The first 
Witness id Mrs Stewart. She tellft yen that Docherty bad^ 
come to her house in the Pleasance, on Thursday, the 80th of 
October, being the fast day, in search of her son,^ who had re^ 
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rided there for two months ; but hfA quitted ttie (house on the 
preceding Monday. That not havings found him,' she left 
Stewart's house next morning, in order to go in search of *iiiiii; 
She describes her appearance, and the clothes die > had ion, 
and says that she was in perfect health when she left her. 
She did not again see her in lifef but she saw Ker bd^ mitke 
Police-Office two days afterwards, and had no diffciilty in 
identifying it. The next witness is Charles M^Lauchlai^^ to 
whose house, in. St Mary's Wynd, Dodierty came, on quitting 
Mrs Stewart's ; and he telk. you that she was then, and had 
been all the time that she was at Stewart's, in perfect lieaMhr| 
that she had no money, and that she: said she was Ikying 
town. He also saw the body on the Sunday, and identified it/ 
Instead, howeyer, of proceeding on her way, she called at the 
shop of a person of the name of Rymer, about nine o'dock ef 
the . same morning ; and you see from the evidence of Wil^ 
Uam Noble, that when she entered that shop, the prisoner at 
the bar, ,Burke, was. there. This poor woman was-withml 
a.farthing, — she was bulging, her way,-^he enters into eon* 
Tersation with her, and inquires concerning her family, sirf 
w^ys that she was some relation of his mother^s. He offm 
her her breakfast, .and thus induces this pooK woman to go to 
his house. This man, in all probability, thought that: no 
human being would ever make any search or inquiry after 
this woman. Then, gentlemen, the next witnessf.in pomt <rf 
time« is Mrs Connow&y. She describes her house as adjoin* 
^g to that of Burke, and says, that early in the foreno6n ef 
the same day, she . saw, Burke enter his house, followed l^ a 
woman, immediately behind him. Mrs Connoway had ocoa^ 
sion to go into Burke's house in the course of the day, when 
she saw this woman in company with Burke and M^Dougalf 
she returned again in the same evening, where she sawliie 
same woman washing her clothes, and had a conversation with 
her; — she describes ' her^ in point of appearance, dress, and 
every other respect, in such a^way, as to leave Ho doubt that 
she was the same individual who came from Mrs Stewart's in 
the morning. She was then the worse of drink ; and Cann<H 
^vay advised her not to go out, lest she should be taken up hf 
the police, on that account. She followed Connoway into her 
house, where she insists that Burke's name is Dochertyj- and 
gives us the reason, that that was the name be had given Imn- 
self to. her. They are then joined by M^Dougal,' Hare, and 
his wife. .Spirits are produced, and drank. They became 
all merry,' and were dancing and singing. All tlie party then 
quit Connoway's house, excepting Docherty, ' who remained 
there till between ten and eleven o'clock ; when seeinir Biirto 
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gMDg^ into, his .faoutia, ahe IbUoivrs him. Cotuiow«y.th^il gives 
aD^acooimt of a dipturbaiioe in Burke's house, which prevenied 
hW'flleepiiigv The next witness, Mrs Law, confirms Mrs Con^ 
B(M9»]K*s«8tatenient5 and say% that in the disturbance which took 
phioe in Burke's house, .she heard Burke's voice, — thus proving 
thai he was m,t that.moment in his house. The next evidence in 
punt^of tune, is a person of the name of Alston :-^-He lives, it ap- 
pears, im the first flat of the house from the street, or the second 
storey^above Burke's house; and he states^ that he was alarxned 
b^ the ttoise which he heard issuibg from Burke's house, about 
hidf"«paflt 11> o'clock of the same night, — ^that he went down to 
the ottlsy where Burke lived, and ihere he heard two men' 
fighting,' sind a woman calling murder, but not as if she wa9 
in>. imminent danger. . He says, that after standing for a mi^ 
ante or^two within three yards of Burke's door, he heard some^ 
tidng give aery, as if it \fas strangled. He could hardly dis^ 
tiagnlBh if it was that of a human being, or of an animal. L^This. 
description of the. noise heard, leaves little doubt, but that, at 
that moment, Docherty was suffering by strangulation. It is' 
most singular that Alston should have come home on this even-* 
mg-i9Jt ha^ pa^ eleven at night, at which time, no doubt, this 
drtodful act of murder was committed. Alston then goes for 
the police, but not seeinga watchman, he'returns to the entry; 
by which time, the tumult had subsided, and he went home« 
The next evidence to. which I shall allude, is !& veiy short 
testimonyy but one which goes to establish a matter of great 
importsace; I minn that o£ the aster of David Paterson : — 
She j tells you that Biirke came to her mother's house thaA 
night at 10 o'clock, askii^ for her brother. At this timer 
M^Dougal,'I}are, and his wife, were, all in Connoway's, Burke 
akae was absent. Now, it is>our business to inquire where he 
wi|S during this intwval ; and why he went to Mr Pateirson's^ 
Yosi -will observe, that David Paterson is an assistant :to Drv 
Knox, and it is in evidence that he and Burke had had frequent 
deidings respecting dead bodies; it cannot, therefore, be diffi^. 
Qult ^conceive why Burke wished to see Paterson that night, 
i^hen he foresaw that he should so poon have a body to dispose* 
o£ If this was his object, you will readily see, that by going 
iii<^searefa of this person at 10 o'clock, when Docherty^ waB<sti& 
aUve, he- demonstrated hi» predetermined purpose to put her to 
d$ath. This is rendered. B^ore apparent by what follows :— Al^^ 
steya hears the sound of strangulation at half-past 11 o'clock; 
and the next witness, namely, the^said David Paterson, swears 
that be earned home at 12 o'clock at night. He tells you^x*i 
prassly the hour when hereached his own hou6e;-*-and when he' 
wss entering it, he found Burke knocking at the door, wishing 
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16 OOD Iiim ; 90 that there am be no doubt bat that l&e- iiki^ 
meat after the frightful deed wa» committed, he left his wm 
house and went to that of the mtuess. . He then asked PatiiK 
son to so with him to his house^ . He accompanied him aeoov-- 
dingly, and the dbtance being short, he reached the house nesr-^ 
Iv at 12 o'clock at night, — ^when this woman, who was well sad 
dancing in Mrs Connoway's an hoxa before, was not vioUa^ 
He told you, that he saw there two men and two woman.; 
an4 further, he told yon, what was confinned by other, ee^ 
denoe^ that Burke pointed to the comer where the strain 
was, and said, ' there lies .a subject for the doctor to^nioffvc^Wp.- 
These emphatic words will not escape yon, nor the moroen^^ 
when they were spoken, nor the person to whom they were adr 
dressed. They prove not merely die time of the murder^ but 
the base purpose for which it was perpetrated; namely, to ob» 
tain the sum of £8 or £10, as the price of \]xe bod^. It in- 
^oita^orrifying to think that human beings could be found 
willii^ to commit deliberate assassination for such a bribe.r 
The next witness examined was the lad Br<^;any whose testir- 
mony is of little importance, unless to shew the total indifisrv* 
ence felt by the prisoners, in consequence of what had beos sot 
transacted. He tells you that he came into. Burke's bonm 
about two in the morning, and that he and the. prisoners, and 
Hare and his wife,. slept quietly, as if nothing had happfmed^ 
and this, while Docherty's dead body, though unknown to 
Brogan, was lying withm a few feet of the sp^ wlieDsthar 
party was reposing. Next follow two yerjr important witri 
nesses, Mr and Mrs Gray, who were lodgers m Burke'a hoQas,i< 
^-They had lodged there for some time, and would have irer. 
mained there that night ; but Burke contrived to get Uiem.oat; 
of the way, by procuring a bed for them elsewhere. It is 
proved that no cause existed, or could be assigned, for thisxeir' 
moval; and, accordingly, instead of allowing them to find. ao- 
eommodation for themselves, Burke went himself and pnocursd 
a room for them, and met them next morning, and with mueh 
civility agreed to pay foe their night's lodgings. This is a pcnnt 
of material consequence in .this case. But can it be necessary 
to ask why it was requisite that these persons were, not tSj 
sleep in Burke's house during that one night 7 Is it not appaiwli 
that (he object was to prevent their seeing, and doubtleas pset* 
venting, the horrid deed. But, can any tUng more clearly ds^- 
monstrate predetermination on the part of this prisoner to cem-^ 
mit llie crime of which he is here charged. These TrJtnsiWTB 
mentioned, further, that Burke called up in the evenings ob- 
viously to see that they were safely housed ; and he imvitsi 
them, next morning, to coniie down and breakfast with iuou 
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"flley described hIbo what took place on this occasion; tSkit 
Mrs Docbefty was not to be seen ; that spirits were throwar 
oV^ the! room,' eridently with a view to al»orb the smell thai 
might naturally be expected to arise from the dead body ; that 
the spirits 'Were ^thnyvni particularly under the bed, and on 
ihe place where the body lay. These persons very naturally 
adred what had become of the old woman. You, gentlemen, 
wiU^recollect the answer they received from M^Dougal, viz. 
that she had been too fiimiliar with William, and that she had 
Jacked her out of doors the preceding night; using, at the 
same time, epithets, which it is unnecessary for me to repeat. 
¥oQ next see Burke's attempts to prevent MrsCrray approach- 
ing the spot where the body lay ; and that wom^n afterwards 
discovering' it, to her utter horror, stript naked, and lying ar 
mong the straw. She calls on her husband, and the neigh- 
hours, Mrs Law and <!lonnoway, -who are no less horrified 
flian herself; and all these persons identify the body as being 
tiiat of Docherty. By the witnesses who follow, it is proved, 
Akt in lihe course of the afternoon this body was put into the 
box now standing before you, which had that day been bought 
by Burke from Mr Rymer, brought part of the way by Mrs 
HlUPe, and then by M^Culloch, wlu> assisted Burke and Hare 
hk forcing the body into the'box. Hie box is then carried to 
Sni^eon Sqiiiare, and is deposited in the cellar ; — and these in- 
diVidttals proceeded to Newingtpn, obtained the price they ex- 
j^ected; viz. £5 paid down, with the promise of the like sum to 
be paid the following Monday. Gray, in the meantime, gives 
ilrfittrmation to the police, — means are taken to recover the body, 
wlHch is carried to the police-office, where it was recognized 
% Mrs Law, and a number of other witnesses, as the bcrdy 
of Docherty. Now, gentlemen, betddes this evidence, we 
have two 9otii crtrntnu, who witnessed this act. Hare and 
his wife detail all thd shocking particulars of this sad tragedy. 
J^roAi tii^m it appears, that early in the daiy, Burke told Hare 
that he had got a shot for the doctors in his house, and sent 
him down to administer spirits to the woman. Hare then re- 
cites tiie events of the evening, — -the individuals present, — the 
adfual, or rather pretended quarrel, — ^the overturn of Docherty 
iil^lhe eonrse of it, — and this almost at the moment when she 
attempted to interfere in behalf of Burke, saying he had been 
'kind to her. Next follows the hideous act of tms man Burke 
:ihfowing himself on the body of Docherty, and, like a tiger, 
isMehing at her throat, mouth, and nose, and then holding 
het^^ wMIe in the agonies of death, for nearly fifteen nunutes. 
iMxBr all, it is supposed thai life was not extinct : The same 
idadbdficfd means are therefore renewed; an4 the purpose being 
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M lafit aeoomplished, she is doubled up,; and thrown into tlM 
Btisw» iu a corner of the room. Such detail»ai« emongh to 
freeze one's blood* and cqceife our vender that saetk monafters 
in humaa form should be fbiind in existence* > ' 

> Sueh is a summary <^ the evidence which haa.baMk led,^— 
but it is necessary tp look at it more docfely, so as to sae irlie? 
^ t^iw it establishes the two essential pNnt^ requisite in alLsiifeh 
.. caeesv namely, — L That a miirder has been ^perpetnite^ I — 
S. That the. pri^oncirB w^re the individuals who oonimilted 
that crime. . 

, On the former .of these points, the state of the body istfiist 
to be attended Us In general, t that alone decides whether a 
murder has or has .not been committed. If a man is killed by 
a blow, this, in general, is demonstrated by a fractured skull, 
or by some other viol0nt contusion. If he is poisoned, the omi- 
tents, and state of the stomach, establish tha fact. If stab- 
bed, the wound shews the cause of death. But here, the 
perpetrators were men of science, who seem to have ^Qown 
how .to commit murder, without its being visible on' the 
body. By shutting up th^ moi^th and nostrils, and by pies- 
aure on the chest, it appears that an individual, whenia aalafte 
of intoxication, may be easily deprived of life^ without aav cer- 
tain nutrk remaining to explain thecause. The medical gen- 
tlemen have told you, that they could go no .lEarther tfaa» to 
say, that, in their opinion,, it was most probable that this wo- 
man died of suffocation. The fact of the murder, thus cones 
to be a question, which you must decide from, the whole-evl- 
derice before you. It will be kept in mind, that, this wo^pmh is 
proved to have been in perfect beal^ before^ and on ikediy 
on which she died. She was well when she leftSbsStewartr's 
in th<^ moiBing, and she was dancing and singing in Cowe- 
way's house down nearly to Jtl o'clock in the, evMiinff, when 
she followed Burke into the house; and she was dead 'b^re 
12 o'clock of the same night Add.ed to the sudden nature of 
tUs death, you have the fact, that the body, on ezaiajnaliep, 
exhibited internally every proof of health* That no* appHroDt 
cause of death could be th^e discovered ; while the oounteMSoe 
was livid, — ^the eyes suifused, — ^the throat ruffled,— -a quaiatitgr 
of blood mixed with saliva issuing from the mouthy ^nd,: in 
sliort,, every appearance that could denote stnuigulajjon* . You 
find Dr Christispn .swtsaring, that if she was smothelr^ 'hf 
Burke, in the manper de^ribed by thG'.wit|iess6^ the af^Mi- 
anee of the body entirely ci^rrespdnded with .what i^eh -aa nst 
would have produced ; spd.altbough Mx Black 8ajr% • thatlrofi 
tW appearance fit th^ koi^ »tt ^the [ PoKperQffioe> ! be rto^M 'V0i 
hare, Ventwed; t^ ^%ypcpiitiy^y that the d^e^aed ba|d i^m 
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#tf angled^ he fiwearo, that if h^ had found *the body lying, with 
the l^od. and raliva issuing from the mouth, as when it lay on 
the 9traw» he would have had no^ doubt on tiie subject . Such 
facts» and^such opinions^ I confidently submit, jought to leave 
QO reasonable doubt in your mind as to the eause of deaths 
But if your minds 'can be supposed to hesitate on that pointy 
loolc only to the evidence of ' the two witnesses, Hare and his 
wife, who saw the deed committed. • I will fiurly confesst that 
I ;hfld much reluctance in admitting either of these persons to 
give evidence for the Crown, and I will openly state my 
reai9ons {or doing so. In ^e first place, whatever might be my 
own opinion, I could not be certain that a Jury would hold 
the eircumstaaoes which I have just stated, as amounting to 
complete proof of the corpus delicti^ or act of murder. I 
^uld not shut my eyes to the doubts expressed by the medical 
men as to the cause of death,— -doubts which were more strong-^ 
ly expressed in the first stages of those inqmries, than they 
kare been stated «this dav. 1 could not forget that it ws&pos- 
Mbie that this woman might, aa in the instances* mentioned by 
Mi; Blacky haive:died from the efiects of iato^catlon, or might 
Juite been killed in theeoufse of the aflBray that then took place; 
lajL which eaee, the crime woald not have amounted to murder, 
but only to culpable homicide. These things being possible, I 
knew how strongly the eloquence of counsel would press upon 
a Jury their bounden duty, to take the most favourable pre^ 
aomplion for the prisoners, and either to acquit or to find the 
lesser crime proved. Be it rem^nbered, that at that time, no^ 
tUng was known of any other murders, and that we were 
dealmg alone with that of Docherty ; and that of thfe four pii* 
aoners concerned in the deed^ not one of them^ after being kept 
finr wedcB in prison, and being repeatedly under examination, 
would admit any participation in the dime. Let me ask, if in 
sueh circumstances, I was entitled to hold, with certainty, diat 
a Jury would doom four persons to a capital punishment ? In 
idie course-of the tiriid, and stUI more if an acquittal had followed, 
would I not, in such.drcumstaiices, have been taunted with a 
Ailmro of duty, in no% admitting some of these prisoners to 
give«vidwee, so. as the certainty of the murder might be ea- 
tablished, and the Jury and the country Aiade to know how, 
and by' what individual, it was committed. In<a case where I 
deemod it of the last importance that an example should be 
affsrdedyl did not conceive myself warrantied to risk a trial 
without such evidence; and I am persuaded, that those who .will 
flaee themselves in my 'situation, wilt not say that they would 
liave aoted otherwise. U is thought the women oughtiahave been 
^sleeted^ I answer^ that tbey both positively refused to say a 
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vrocd on the suliject ; and at any rate, from thdr recmctm 
connectionB with the men as then understood, and still belienred^ 
ihey could not have given testimony against them. But I 
will own that I had another, and a no less fordUe reason. I 
must remind yon, that though there were ruvi6urs and 8ii»- 
picions abroad, there was then no certainty of any ^^er 
4crime excepting that connoted with Docherty. Haa atrial 
taken place under sueh circumstances, and tlie partiiis besa 
acquitted,, it was obvious that they would have returned Id 
their former practioes, whatever they were, with encreased 
encouragement and coniidenoe, from such « result ;-^orsap^ 
pose that they had even been convicted in Doeberty^s -cue, 
that would doubtless have led to the punishment of diese of- 
fenders. But in what state would it have left the miyg t iri a l 
functionaries ? They would have remained entirely ignoraiit 
at tl^is moment, of the extent to which such crimes Imd bessi 
carried by these persons ; whether these four individuab com* 
prebend the whole gang, or if there were others conneieted 
with them, or whether similar gangs did not exist in other 
places.. Such a state of ignorance appeared to me altogether 
inconsistent with the security of the public. I considered a 
knowledge of these matters indispensable, and as bekig of in- 
finitely more public importance,- than any punishment irhiolr 
could be inflicted on those oflenders. I did not think then;^ 
nor do I now, that such information was too dearly por-^ 
chased, by admitting some of these individuak to give^ evw 
dence ; and I am persuaded that the country, when this matter 
comes to be calmly considered, will support me in the pro^ 
priety of the choice I so made. Such being one main objeet, 
need I say that a mere disdosure of the circumstances conneet- 
ed with Docherty's case, could not suffice. It was indispenM-^^ 
fale that these individuals should tell all they knew in regard 
to every other crime in which they had been concerned, along' 
with the prisoners, as also, in regard to any person who mighf 
be accessory to deeds of the kind. Such disclosures, Hartf 
accordingly made ; and from the information so furnished, the^ 
two other crimes stated in the libel, iriiichi otherwise would' 
have never been rendered certain, or have made their appear- 
ance in a Court cf Law, have been brought to light, in sock 
a way, as to warrant my preferring them as substantive ehai^^' 
against the prisoners. Of the other infioirmation given, the' 
Magistrates now have the advantage, and the public will reap' 
the full 'benefit. I need hardly say, that by availing myself 
4>f such information, I necessarily excluded the possibility of 
bringing these witnesses to trial, for any oflbnce in wksoh 
they so acknowledged a participfition. In the present stal*- 
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wt «K€itod fbdii^, the justice of this may not be felt ; bat ir 
flMoieiitlB of excitement, finnnei^, aild the exercise of sound 
discretion, an peculiarly caUed for. And sure I am, that if I 
was tOv take advantage of disclosures so made, and to bring 
Hare to trial for any of the crimes he so* confessed, such con-^ 
duct would not only be openly eitposed by the Bar, but would 
deservedly call, down the censure of the Bench, and of th^ 
jury, aye, and of the public at large, when they came to think 
coolly on the sul^ecft, and should look to the consequences to 
which such a proceeding might in future lead* It is naturally 
revolting to see such criminals escape even the punishment 
of human laws ; but • tins must be borne, in order to avoid 
greater evils ; and it may form some- consolation to reflect, 
that such an example of treachery, by a 8oeiu9 crtminis^ must 
lend to excite universal distrust among men concerned in 
similar crimes, if any such should hereafter exist. Fortunate- 
ly for the safety of life, a crime ef this nature cannot. In all 
its details, be accomplished without ateistance; and nothing 
ean be more calculated to deter men from its commission, than 
the probability of the perpetrators readily betraying each 
other. 

I have gone into this detail, not only in my own jnstifica- 
tioii4 butto shew you that these witnesses were in perfect free- 
diMU to give their evidence, and had no inducement to say any 
tlikig but the truth. I should indeed have blushed to hare 
pot men into that box to bear evidence against those prisoners^ 
under any feeling that their owni trial and punishment might 
depend on the nature of the testimony which they were to 
give. 

At the same time, I do not present these persons to you aa 
ua^ceptionahle witnesses. Assuredly they are great crimi- 
nalfl ; but the law has said that their testimony is admissible, and 
ikxm pronounced it: not undeserving of all credit. It is for 
you to judge of the d^ree of credit to which they are entitled. 
You saw tiiem examined, and will draw your own conclusions. 
Inwy be prejudiced ; but to me it did appear, that while the 
eiridence of the wife was on many points exceptionable, Hare 
hifftaulf spoke the truth. Notwithstanding dl the ability shewn 
TM the cross-examination, I do not rec<jllect one purticular on 
wshidbL he was led to contradict himself, or state what must be 
&lte. Doubtless, there exist inconsistencies betwixt his evi- 
dence,, and that of his wife ; but these are n6i of a nature that 
ought to induce you to withhold ail credit from their testi- 
ntony. The p<Mnt6 of difference regard immaterial particu1;irs 
of small moment, aa to whether the same individual was sit- 
ting, or standing at the time, or lying on the bed, or going out 
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into the pafisage; a diflfetence oii tiiis- j^int^ oiiglit ma^ lo 
vitiate ^evidence. Yonr own experi^ce will tdl ysas^llow-diA 
ficnlt it is to find two indiyidnalsy who, however djcpbeed to 
speak the troth, will conear in such pajticularBy in rqfard to 
an interview wluch occurred at the distance of two p toi rth B, 
But look to the situation in which these persona were pfaioedk 
Look to the size of the apartment in whidi all this oocnned* 
Recollect that all present are proved to havto bcMi nearfy 
intoxicated at the time, and remember, that an act of foul 
murder was then conunittilig. Is it possible that they ahoidd 
not have been in a st^te of unusual excittaient and aliirm> al 
the time, and is it wonderful that their memories should 'faaVe 
served them differently, in r^ard to suoh trifling particulars 
as those to which I have alluded^ If they had faecD at one on 
all these points, the only just inference would have been^ ^tfaat 
the story had been entirely ibade up between them, and theie 
evidence, in consequence, not entitled to any credit. Bui 
look to the main part of Uie case, the murder, and the mode 
in which it was done. That was, a iact suffici«it to rivet at^ 
tention, and to render sober any one, however inebriated* Ou 
this material point, you find these witnesses entirely concuiH 
ring, both describing; die same mode ofi death, and 'both de* 
scribing a mode which corresponds completely with the 14H 
pearance of the body, and which, in die opinion of the medieid 
men, satisfactcfrily accounts for the death. That both Bmlw 
and Hare were participant in this foul act, no due can deiriylf 
And I need not staite .t6 you, that it matters not which 
the principal aggressor in its execution. They are botli, 
and part, guilty of murder. 

If, then, you believe that the act was so perpetrated^- there 
is an end of the case. The murder itself is proved, and it is 
rendered unquestionable, that it was conmiitted by the: jrU 
Boner's hands. But do I ask you to believe the testimony of 
these witnesses unsupported, — far from it. Look again to Ae 
facts proved by other testimony, to which I have already ^- 
luded, all tending to confirm the statements of these persons^ 
and shewing that Burke, from -first to last, was the leading in^ 
strument in this horrid deed. Call to mind Burke's first meet^ 
ing Docherty in the morning, and sedudmg her to his hoi»ii| 
under pretence of relationship, or that he tbore tha mame eiF 
Docherty, which the poor woman insisted with MrsCkmnoway 
was his real name;-»liis accompanying her home, and being seen 
by Connoway entering his own house along wilii her ;^-t-Us itk* 
sisting on Gray and his wife sleeping in another house for that 
night, and his paying for their bed; thus fixing the tkne of the 
premeditated act, and chusing his own house as the spot where 
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it was to be committed ;^— his going in search of Patersmi* h^ 
fore the-murder was perpetrated, obviously with the view of 
transacting for the body;— t-his again going for Paterson im- 
mediately after the deed,- and bringing him to the spot, and 
pointing to the straw, saying, there is sometliing for the doc- 
toys 'U>-morrow,^— all these, as proved by unexceptionable evi- 
dence, were the acts of Burke alone, unaided by Hare : — ^his 
treaties next day as to selling the body at Surgeon Square ; — 
his providing the box, into which it was to be carried )**-prp^ 
caring and paying the porter who earned it;— -and then proceed- 
ing to Dr Knox's premises with it, and getting payment of 
part of the price. These facts all tend to <;oniirm the testi- 
mony of the Hares, and they remove every degree of doubt as 
to the prisoner's guilt, and present this man as the premedita- 
ted-author, and leading instrument, in the perpetration of this 
most hideous act. Then we have the evidence of Mr Alston, 
who, by the interference of Providence, appears to have come 
to the spot at the very moment. Doubtless, a discrepancy ex« 
ists between his evidence and that of the Hares, as to the 
cidls of murder ; and a doubt ari§^ by whom these were made. 
My own impression is, that these cries came from the women 
when in the passage, incapable to resist the feelings which sach 
a scene produced. But in whatevw way that is viewed, most' 
obvious it is, that Mr Alston's evidence confirms that of the 
Hares, aa. to the act of strangulation being committed at that 
very moment, within half an hour after Docherty had been, 
se^n in good health leaving Connoway's house, and acconb- 
piEiViying Burke into his ; and within the like time before the 
body was pointed out by Burke to Paterson as a corpse. That 
Boykie was present when that deed was thus performing, is 
pro ved> altogether independently of the Hares. He was seen 
by Mrs Connoway going into his house within half an hour be- 
fore. Mr Alston expressly says, that he heard Burke's voice 
in the house at the time to which he speaks ; and Mrs Law, 
on; bring asked if she could distinguish any persons voices in 
the course of the effiray, says, she was not sensible of any per- 
son's voice but Burke's. In addition to this, you see that im- 
mediately after the deed, he calls in Paterson, and expressed 
himself in a way that shewed his knowledge of what had been 
tmnsaeted; and, in his second declaration, Burke unquali- 
fiedly admits his presence during the whble scene. In the first 
daelaration, he, indeed, tells a story entirely false firom begin- 
ning to end)^^-a proceeding not very indicative of innocence; 
boty in the seeo|id declaration, he confirms Hare, not only as 
t^ his own presence, but in all the important particulars which 

D 
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occurred; excepting always a« to the cause of deaths which he 
describes as proceeding from suffSocatiom by Docherty having 
fallen amongst tiie stmw- Bujt. even hecey he renders his as- 
sertion unavailing; for instead ojf her face being pressed down, 
so as to Iqad to suffocation, he says,. — ^ they found her among 
> tlie straw, lying against the Wfdl, partly on, hegr backj and 
^ partly on Iier side : That her face was tumeti t^?,— rand there 
^ was something of the nature of vomiting coming from her 
^ mouth, but it wa« not bloody/ 

I shall not detain you longer with the case of Burke, and 
shall only say, that if this mass of direct and circumstantial evi- 
dence, applicable to an occult crime of this descriptian, shall 
not convince you of the guilt of thi& prisoner* the situation of 
the proisecutor, or rather of the country, will be. moat deplor- 
able. Is it to be supposed, that such offenders can be so in- 
sane as to commit murder in the presence of unexceptionable 
witnesses; or can we suppose that such witnesses would stand 
by and see the deed done, in order, afterwards, to give evi- 
dence against the perpetrators ? Unless this is to be declared 
indispensable, I do not in n^ conscience see how more proof 
could be afforded than what here occurs; and should this be 
held insufficient, I see no other result, but that thia frightful 
crime must, in future, go unpunished. 

It remains for me to say a few words as to the case of 
M'Dougal. She is here charged, in our law language, as guilty* 
art and part, of Uiis murder ; in other words, that she was ao^ 
cessory to it. It was my intention to have readaome passagH 
from our law-books* to shew what is there held to amount to^ 
such accession; but at this late hour. I avoid doing so, the 
more especially, aa any intelligent mmd can, .without such 
light, be at no loss on this subject. By accession, is meant a 
person being cognizant of, and a party to a murder, although 
the act of ^ughter is not the immediate act of bis own hand^ 
Such accession may arise from acts done previous to the deed^ 
duriAg its commission, or even after its completion. In the 
present instance, the prisoner, M^Dougal, was an acceaaory to 
Docherty's murder, in each aind all of these respects.- — 1. She 
was aware of Bqrke'^ intention to commit the crime, and she not 
only took jko means to prevent it, but aided the enterprise, by al- 
lurmg and detidning the woman in the fatal den, until the deed 
waadone. You will observe that shesaw Burke bring tohis houae^ 
as a lodger, a woman in the situation of a beggar,— « woman 
who had not a fiirthing in the world, — and to whom he was 
pretending to be related, and to bear the sama name, and 
whom he proposed to furnish with board afid entertainmeat 
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for a week; — she sawbim torn out of hu ^iiduse, in or- 
der to make way for this 'wbman, two persons who had 
been previously lodging in his house. This she saw ar- 
j*anged not for a whdle week, during which Docherty eal- 
jCviated upon remaining there,' but for (me night only; and 
for this night's lod^ng Burke was to pay the charge. Is it 
possible that MODougal could see all these things, supposing 
her to have seen and known nothing more, and not to have 
drawn the oondnsion that something serious was intended. 
But the matter is not left to inference, — she not only drew 
the conclusion, but she ascertained the iact; for in the course 
4>f the forenoon, she told Mrs Hare that there was a shot in 
Burke^s house. The meaning of that ominous term has been 
explained to you. It imported a person intended to be mur- 
dered, and the body to be sold for dissection. There cannot 
be a dcmbt, but that M'Dougal so understood the term at the 
time, and that she intended to convey that meaning to Mrs 
Hare. TIius, is she proved to have previously known of the 
intended murderous act; and what did she do? Did she fly 
from the murderous scene, as she might at once bavc done, 
bring united to Burke by no tie wliich she could consider 
binding ; or having resolved to remain, lUd she do any thing 
to prevent the murder ? Di4 she avail herself of the many 
opportunitiea of Burke's absence, to advise this poor woman 
to depart during the course of the day ? No, she treated her 
kindly, set her to work in washing her clothes, and did not 
fail to administer to her the modicum of whisky ; as Mrs Con* 
noway says, that she found her the worse of drink when she 
Went into Biirke's house in the evening, and when Docherty 
accompanied Connoway into h^ house. In this last house, a 
scene takes place, which illustrates the feelings of these per- 
sons ; knowing, as they then did, what was about to be aeted. 
You see a bottle of ^spirits produced, of which they all joyously 
partake; and M^Dougal and the two Hares together, with this 

£K>r woman, set a-dancing and singing, and enjoying every 
nd of merriment. Can such proceedings be considered in 
any other light, but as means for decoying the victim into 
the snarie, and making her fall the easier, by the state of ine- 
briety into which she was thtis led. And if you believe these 
fifu^ts, am I not entitled to ask, if they were not all of a nature 
calculated to give effeetual aid to the preconcerted deed, and 
whether they do not of themselves constitute an accession to 
this crime? At length, Burke arrives, accompanied by 
D^herty ; the pretended affiray then ensues, in the course of 
^hidi. If you believe Hare, Docherty twice attempted to make 
her escape, and was twice brought back by M'DougaL If 
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tbia fact be triie, it i» of itself decisive, not merely of tUfl 
woman's accession to the deed, but almost in the participation 
of the foul act just then to be accomplished. So much . for 
what took place b^bre the murder : next, for. the moment of 
its commission* Beyond all doubt, M^Dougal was presoit 
and witnessed the deed ; and it is no less certain, that she ;did 
nothing to prevent it. True, she did not lend a hand in^d 
of the act ; but her presence on such an occasion, when ncything 
is done to help the sufferer, is substantially an assistance. , It 
encourages the murderer. It adds to the terror, confusion, 
and danger of the deceased. You see it proved, that when 
Burke and Hare were engaged in combat, M^Dougal and Mrs 
Hare scrupled not to expose themselves to injury, by inter- 
posing to separate those drunk men when so employed. But 
when, in a few minutes after, this frail creature, one of their 
own sex, who had been seduced into that house under a shew 
of hospitality, was meeting her death under the hands of the 
murderer, Burke, — for whose safety a moment before, who, 
poor thing, bad expressed an anxioiis wish for Burke's safety, — 
not a finger was moved, or an attempt made by either of these 
females to prevent this inhuman sacrifice, or .to rescue the 
victim from the hands of the assassin. It is said, tbaf unable 
to bear the sight, they ran into the inner passage, the outer 
door of which was shut, and there they stood quietly till (he 
deed was completed. But why did they so stand ? Why did 
they not call upon the neighbours? Mr Conno way's house 
was within two yards of them ; Mrs Law's, little farther ; and 
yet no help was asked from diem. Had they but opened the 
door, they would have found Mr Alston at that moment in 
the passage, and all might have been well. In such circum- 
stances, it is difficult to give such women credit for their pre- 
tended feeling, and not doubt whether the true puipoae of 
their taking up their position in the passage^ was not of a very 
different nature ; and that the real object of what they so di4 
was to prevent intrusion, and to give notice if any such diould be 
threatened. But if we are to talk of the feelings of these 
womea, let us look to their subsequent conduct They re- 
turn quietly into the house, lay themselves dpwn within aiew 
feet of the murdered body, .and there go soundly to sleep for 
the night. Had these women not been prepared for the act, — 
had the murder oome upon them unknown and unexpected, — 
is it in nature, that such could have been their c^mdoct? 
Could sleep, for an instant, liave closed the eyes of an. imio-^ 
^icent woman, or could she have enjoyed one moment's rest, 
after witnessing such a tragedy, and when she knew thai 
ihe mortal remains of the murdered woman was, at the 
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sioment, within reach of her hand ? Such circumstanees 
affi^rd real evidence of knowledge and accession to the 
crime ; and no evidence ought to be so satisfactory to a Jury 
as proof of that description. Then, in what state is the pri- 
soner M^Dougal next morning? She commences with enter- 
taining her company by singing them a song, as sworn to by 
Mrs Connoway, at a time when she must have been sitting 
within a few feet of the dead body ; and when asked what 
had become of the old woknan, she, in terms the most unfeel- 
ing, and language bo coarse as forbids my repeating, tells a most 
gross falsehood as to Docherty's behaviour, and as to her hav- 
ing turned her from the house the preceding night. Thus, she 
endeavours to conceal the murder, and protect the murderer, — 
facts which of themselves have even been held to constitute an 
accession to the deed. But she does hot stop here, — she en- 
deavours to bribe Gray and his wife to secrecy ; and recollect, I 
pray you, the nature of the bribe, — £10 per week — a truly enor- 
mous sum, recollecting the price immediately paid for the 
bodies destined for dissection.. These witnesses ought, while 
they live, to thank God for giving them strength to resist the 
temptation. Had it been otherwise, not only would this crime 
have gone unpunished, but, who can say but that the hands 
of these persons might not, ere now, have been imbrued in 
human blood. Strange as it must appear, that refusal seems 
to have made little impression on M^Dougal ; as you find her 
and Mrs Hare proceeding, first to Surgeon Square, and then 
to Newington, on pretence of preventing their husbands quar- 
relling,^ — a thing not unlikely at that moment, but, in reality, 
to look after the price to be got for this body, and to take care 
that tliey had a share of the booty. I know that the address 
of my learned friend wUl lead them to separate these facts, 
and, by taking them one by one, to shew that each, when 
viewed alone, is not sufficient to constitute accession. But this 
ig not the le^timate mode of dealing with circumstantial proof. 
The whole facts ought to be taken together; and, viewing them 
in that combined aspect, I humbly conceive that tio reasonable 
doubt can exist as to the accession of this woman to the crime 
in question. 

I now hasten to a conclusion, and fear that, at this late hour* 
I have detained you too long, for which the anxiety I feel^ in 
regard to this important case, must be my excuse. I now leave 
it in your hands, under the perfect confidence of a satisfactory 
result. I know that you are incapablie of giving way to any 
prejudice injurious to the accused ; but I am also persuaded that 
you possess firmness sufficient to do your duty,*^— that you will 
hot shrink from it from the apprehension that your motives 
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may be questioned. You have doubtkss an important duty to 
|)erform to these prisoners ; but you owei one no Ims sacred to the 
security of the lives of the inhabitants of this city. And without 
saying more, I now conclude the long, anxious, and painful du^ 
which I have had to perform, from the day when this crime was 
committed, down to the present hour, by demanding at your 
hands, in the name of the country, a verdict of g^ty against 
both these prisoners at .the bar. 



The Dean of Faculty. — My Lord Justice-Clerk^ may it 
please your Lordship — Gentlemen of the Jury—A cannot but 
very much lament that you should be called upon to listen to me 
in addressing you on the part of the prisoner, after so many 
hours of fatigue as you have already undergone, in attending to 
the great extent of, matter into which this trialhas run. We 
have been sitting here, gentlemen, about seventeen hours, in the 
course of which, with the exception of the discussion of the ques- 
tion of form, you have been listening to the case of the prosecu- 
tor. Bat when you consider that the lives of these prisoners are 
in your hands, I am sure I need say nothing more to entitle me 
to your utmost indulgence, while I submit to you the observa- 
tions which appear to me to be material in behalf of the prisoner 
Burke, oppressive as I fear it may be to you to hear me, and 
oppressive to myself to speak to you, on the many details which 
tne evidence embraces. In one observation which was made by 
my right honourable and learned friend I entirely concur : that if 
this case is proved, it is a case of the greatest atrocity. Of that there 
can be no manner of doubt. But, gentlemen, the inference I appi'e* 
hend is not to be readily drawn, that because it is a case of atro- 
city; we are, in trying the guilt alleged against the prisoner, to be 
satisfied with any tlung snort of clear legal evidence, or are to 
proceed on mere suppositions, or on that which may amount to 
no more than mere probability. All the principles of law and jus- 
tice lead to an opposite inference. Gentlemen, this case may be 
represented as anomalous and unprecedented in some views of it ; 
but I must beg your attention in the very outset, to this plain 
view of the matter, that the thing of which this prisoner is ac- 
cused, is simply and singly nmrder. There is no aggravation, and 
no other crime or offence charged ; and, when ther^re it is sup- 
posed that this case is of an extraordinary or unprecedented na- 
ture, this can only refer to the motive by which it is said Ae 
prisoners were actuated in committing the murder. But #hat 
does that aimount to, but that the motive was a miserable gain t 
There is surely* nothing anomdous or unprecedented in this. 
A vast proportion of the murders of which we hear are connnitted 
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from the same motive of gain — to conceal robbery, or escape in 
housebreaking. And what difference does it make on«the crime 
of wilful murder^ whether the motive be to rob a man of his 
watch or a few shillingii, or to sell his body for a few pounds ^ 
The crime is still the same, and it is neither less nor more than 
wiliul murder in either case. Other motives may also exist, such 
as violation or the concealment of it, and the like causes by which 
the evil passions of human nature may be directed. But, whatever 
is the motive, if there be no other crime charged,, it is still with 
the case of wilAil murder alone which a jury have to deal ; and 
the single question for their consideration is, whether there is 
Iq^ evidence or not that the prisoner has been guilty of the 
murder chained against him. The case, notwithstanding, which 
you gentlemen have to try, is somewhat unprecedented in its na- 
ture and character, in a manner which I apprehend requires your 
most careful attention. The motive for committing the o£Jence 
which is her^ ascribed to the prisoner involves in it a peculiar 
practice or employment which may be in itself a crime, though it 
is not necessarily criminal; but whether it impUes pubUc cri. 
minalitv or not, it involves in it a purpose which is revolting to 
the feeungs of the generality of mankind, and calculated, almost 
above every other thing, to produce a preju^ce in the minds of 
those that come to consider of die case itseif. For, gentlemen, 
need I say that, when it is imputed to the prisoner that his object 
was to procure what they are pleased to call subjects for dissec- 
tion, the very statement of such an object, or such an occupation, 
stamps a degree of infamy on the individual engs^^ in it ; and 
you are apt to set it down in the very commei^cement of the in- 
quiry,' that he is a person caj^able of any turpitude, and to 
imagine that to prove him guilty of any crime, however enor- 
mous, requires less evidence than that which you would consider 
indispensable to the conviction of any other person. The 
subject of this trial is, besides, one which is universally f^, 
and has been universally talked of as a matter of horror and de- 
testation ; and we come into Court this day upon a charge of 
wilful murder, with this dreadful source of prejudice stamped on 
the face of the indictment, in the intent or motive so anxiously 
set forth in it. I do not know for what reason or purpose it is 
thus exhibited ; but it evidently has the e£Pect of exciting this 
feeling of prejudice far beyond its legitimate effect, as necessarily 
involved in a part of the evidence- by which the charge is. sup-, 
ported. Gentlemen, I point out this to you, in order to press 
on you the more than ordinary importance in this case of divest- 
ing yourselves of all extraneous impressions, and fixing your 
understandings and your consciences singly on the proper matter 
of such a itm. I do not doubt the sincerity of my friends in 
telling you, that they have put the case in the form which ap- 
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peared to them the best calculated for brbging out the fair merits 
of the case. I only say, that it demands of the jury more care 
and caution to distinguish the just impression of the evidence 
from the impressions inevitably produced by the mere exhibition 
of the charge itself. I must still farther observe, that the indict- 
ment still before you charges the prisoner with no less than three 
such acts of murder, at different times and different places, and 
of course on the persons of different individuals. Now, gentle- 
men, that also tends to increase the feelings of prejudice^ because 
it is calculated to produce an impression, not only that this man 
had been engaged in that trade of furnishing anatomists with 
subjects, but that he has been in the habitual practice of commit- 
log murder for that end. I do not enlarge on this, because 
enough was said on it in an early part of the day. But, though 
you are now bound to con^ne your attention to the single charge 
of the murder of Margery Campbell or Docherty, the indictment 
is still before you whicn charges the prisoner with two other 
murders with a similar intent ; and it is impossible to prevent the 
impressions which this must inevitably produce. The great diffi- 
culty, therefore, which you have to encounter in this case, is to 
separate in your minds that which truly is matter of evidence 
before you from grounds of belief or suspicion received from other 
sources — ^from conmion talk— from newspapers — ^from handbiUs 
industriously circulated, though no doubt reprobated by my 
learned friends, and all the persons connected with these pro- 
ceedings. It is a delicate and a difficult task. But it is indis- 
pensable to the fair course of justice ; and I trust, therefore, that 
you will meet it ^ith firmpess, and throw aside all such impres- 
sions, while you come with me calmly to the c<msideration or the 
proper case upon evidence alone. 

Gentlemen, I need not tell you, that to prove wilful murder 
against any man requires clear proof. The more atrocious any 
crime charged appears to be in its circumstances, the jury will 
require the clearer proof before they find an individual guilty of 
it. You all know that this is a principle of law : it is a principle 
of reason and common sense. It is the acknowledged principle of 
the law of this country, which nms through afi its branches. 
The highest inrime whioi a man can commit is the crime of high^ 
treason ; the compassing or imagining the death of the king ; the 
murder of the king. That is the highest crime known to the 
law ; and what does the law of this country provide in that case } 
It covers the person accused all over with the protection of the 
law. It gives him privileges which are not enjoyed, or not uni- 
versally enjoyed, \n any other case. It requures more proof to 
warrant a conviction than would suffice in any lower offence. 
When, therefore, my, learned friend says that this is a most 
atrocious case if proved, Jie gives you a rvde aud principle of 
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judgment, umrenally reoogidsed by the law; that the facte proved 
ninst establish the crime and guilt of the prisoner in the very, 
clearest manner. Now^ gentlemen, the first matter of fact to 
which I direct your attention is completely fixed in this case. 
Though I am aware that it is calculated deeply to injure the pri- 
soner; if he were to be tried by prejudice, it instill a fact, which, 
in the case, as it truly depends on evidence, is of the greatest 
importance in his favour. That fact is, that this man has been 
employed in the business or trade, as it may be called, of procur- 
ing or furnishing subjects for dissection. Gentlemen, though 
that circumstance may excite feelings of prejudice and disgust, 
divest yourselves of such feelings, and you will then see in aa 
instant, that it is a most important fact in favour of the prisoner, 
in considering the whole evidence in this case. For, in the^r^^ 
place, on that fact I am entitled to say to you that there is 
nothing wonderful, nothing extraordinary, and nothing to afford 
the least shadow of a presumption of murder in the circumstance 
of a dead body bebg found in this mane's house or possession. If 
you had found a dead bodv in the bouse of another person who 
had never been so engaged, who could give no explanation why 
it was there, or for what purpose he so had it in his possession, 
the natural inference would be, if the person was seen alive re- 
cently before, and found dead in his nouse aft^wards, that a 
murder had been committed, and that he was the murderer. But 
vhen you attend to the condition of this man, the finding of a 
dead body in his house proves nothing at all against him, m the 
proper charge of murder. According to the account that is given 
you by Paterson, and it could be supported by other evidence, 
it was this man's trade, in which he was constantly employed by 
Dr. Knox and others, to procure and sell dead bodies : perhaps 
we may say that it was his daily occupation, and every week you 
might have foiuid such a thing in his custody in one form or ano- 
ther. It may indeed be a fact of importance if you have other 
evidence tending to prove the fact of murder. But by itself, and 
viewed only io its first aspect, it affords no evidence, and no pre- 
sumption of murder: — The fact of the prisoner''s trade, belt 
lawful or not, entitles me to say that the mere fact of the body 
of this woman being found in the bouse of William Burke, is no 
evidence, even to presume, that he had murdered her ; he^ 
cause it admits of a clear explanation, consistent with innocence, 
from the daily traffic in which he was engaged. Then, gen- 
tlemen, in the second place, you will foe pleased to observe bow 
that matter bears in another way. When you find it proved, 
that this man was engaged in an employment, which is consider- 
ed infamous, and which may and generally does involve a crime 
pf a different nature, you see manifest danger to him from tho 
fliscoyery that he is so engaged. Th^ is dinger to his person 
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ftom popular feeling In^fependent of the Iftw^— ^latfger ^ bis hetng 
beset in nifl dwelling— danger of his being attacked in the streets: 
and thus you have a reasonable and true account at once of aD 
the anxiety he may have shewn to conceal the fact of such a 
thkig being in his possession' or- within his house. Whether 
be had procured this subiect legally or illegally, he waa equally in 
danger, if it came to be known ; consequently it is clear that he 
bad motives for concealment^ and motives ft>r fake attempts at 
explanations, altogether distinct and separate from the supposition 
that he was conscious of having committed murder. If you wiD 
permit yourselves for a moment to separate this matter from any 
^her evidence in the case, which may seem to bear on the 
charge of murder, you will see at once, how totally insufficient 
it is to afford any proof of that charge. If there were no 
evidence as to the manner in which this woman came into the 
prisoner's house, or of the circumstances which took place there, 
the mere fact of his having concealed the body or having 
given fidse statements to prevent its being discovered — the 
wavering and inconsistent accounts which he might give after 
discovery—nay, even inducements held out to prevent dis- 
closure—all such things would admit of the easiest expla- 
nation from the &ct that he was engaged in such trade ; and 
that there was a plain motive for ail of them, independent of 
any supposition of his having committed murder. Now, 
gentlemen, there is a third observation I have to make as 
arising from this matter of fact. Gentlemen, I am not stand- 
ing here to defend the character of William Burke. I wffl 
not do so. I have too much respect for your understanding, 
and my own profession to do so. But after you see what sort of 
a inan he is, and how he is situated, I say, gentlemen, die mere 
fiict of his taking and keeping the body of the person, and using 
it in a particular manner, after the person had come to death, 
either by an accidental fall or by violence, not inferring murder, 
or even by the wiiAil act of some person, would by no meaqs 
afford any thing like conclusive evidence, that he was either the 
murderer or a wilful partaker in the murder. The supposidon is 
perfectly recondleable with the contrary idea. You have evi- 
dence that Burke and Hare acted together in this trade of pr». 
curing subjects for dissectioni thougli William Hare, with bis 
usual adherence to truth, chooses to deny this unquestionabk 
fact. You have it proved by Paterson. Now, I put Che case to 
you, that this Womaq died by intoxication or by accident, en tiiit 
she was killed> in a fray, or killed on a sudden impulse, by tUs 
William Hare, without premeditation, or at any rate, witboiit 
preconcert with Burke ; and that afterwardsy Burke having ao 
pretMJOus participation, was wiHbg, or was prevailed on to join m 
inaUng booty of the subgect. You may condonn Mra if ym 
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geMe-— yoti msf fifty li^ is deetitifte of eomiliM feefing, if yoa 
te; but the question would be, could it be uecessarily inferred 
that he had committed the murder charged^ He id not unddt 
trial for procuring subjects for anatomists ; you see, then, on the 
WlM>le, the situation in which this man was placed, and that he 
was in a situation which will account for a variety of circumstanced, 
^htoh, in another case, might be of the most conclusive nature. 
Grentlemen, I wish to make one more observation of a general 
tiatufe. You have it proved that all those persons who were in 
^imy way connected with this affair, are of the most irregular and 
diasipatctd habits ; I do not mean Mr. Alston, or the other to- 
fipectable persons that were examined ; but the Burkes and the 
Hares, the Grays, and the Connoways, &c. appear to be persons 
of very irregular habits. You find them drinBng ardent spiritis 
morning, noon, and night of the same day, to a great extent ; 
and, gentlemen, when you find evidence of such habits as are here 
proved^ in all the persons who are found in contact with the scene of 
#ction ; and when ^ou then discover, by good evidence, that there 
was a violent fightmg, a complete riot, within the walls of that 
|ilace where the woman is said to have met her death — Gentlemen, 
irhen you find this state of the matter to be by far the clearest thing 
proved in the case, and then find even more than the possibility of 
death by accident, or death by violence not premeditated, and 
which might not have been at all in the act or the intention of 
this prisoner, I am entitled to call upon you to consider well the 
evidence by which it is said that the guilt of murder is fixed upon 
him* He is not indicted on any thing but a charge of cool, deli- 
berate, and premeditatod murder. The prosecutor is bound to 
shew that it was premeditated — that it took place by his act — ^and 
waa perpetrated m the prepared and deliberate manner described 
by my learned friend. 

Now, gentlemen, I say, apd I hope I may be able to prove it 
to you immediately, that the whole of the prosecutor'^s case de- 
pends on the ^cii criminis — the alleged accomplices in the 
deed charged. If not from the two Hares, you have no evidence 
on which you can with the least safety tax your conscience to 
convict the prisoner. I say, that without them, you have na 
evidence, eitner of the crime or of the criminaL We shall ex-» 
amine the circumstances relied on, a little carefuQy, immediately. 
But, gentlemen, before I do so, let me make this one remark, m 
which I think you will certainly concur. Most certainly if the 
learned prosecutor had thought that there was evidence suiBdeilt 
tot a jury to convict of wilful murder in this case, without any 
person being admitted as king^s evidence or approver, most as^ 
miredly his Lordship would never have thought of permitting any 
auoh person to stand before you as a witness this day : — ^it is im« 
possible.that he should have done so :— -for obs^ve what sort 6! a 
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crime it is that is in qucfltioii : h is'a wUAil and deliberate mtir* 
der. The parties brought before you to be examined, are persons, 
(according to their account of that matter), who -were participators 
of ^ the whole guilt ; and have admitted themselves to be so. 
Would they be permitted to stand there as witnesses, instead of 
being placed at the bar of justice, if it had been known that the 
case could have been made out to the satisfaction of a jury with* 
out them ? I apprehend not. It is inevitably to be inferred 
that the whole evidence being known to the prosecutor, and well 
weighed by him before this course of proceeding was adopted, it 
was found to be indispensably necessary that no less than two 
persons who have confessed themselves to be stained with the 
most enormous guilt (if there is any truth in their statements), 
are withdrawn from the bar, and presented as credible witnesses 
before you. I think I am not statmg too much, when I say that 
we have here the best authority for holding, that without the 
evidence of these persons, it b impossible that there can be a 
sufficient case against the prisoner. Now, gentlemen, I would 
request of you here again to fix your understandings to an accurate 
consideration of the evidence, by making the necessary separa- 
tion : Be so good as lay aside for the present the testimony of 
those alleged accomplices altogether. Take the case that they did 
not exist ; that they never spoke a word to you to-day ; that they 
were not here present ; or if present, were standing at the bar. 
In this way only can we see correctly whether there is evidence 
on which you could be called upon to convict the pannels at the 
bar. . I know it is proved that there was an elderly woman that 
went into the house of Burke at a certain time — ^that she proba- 
bly lost her life in that house — ^that she was there after she went 
from the Connoways^ into the Burkes^ house ; and neither shall 
I trouble you with any discussion of the question, as to the iden- 
tity of that person, or whether the person that so went into 
Burke's house was the person murdered, or the person that lost 
her life. I shall suppose that the person is identified — ^that the 
clothes are identified — and that she was the person that lived in 
the Pleasance, and was afterwards found dead in the surgeon's 
hall. But then the question i8,^r«/, on the fact of murder, and 
secondly, on the person who committed the murder. You must 
be satisfied of both these facts; that the death was by murder, and 
that Burke was the person who committed it. Now with regard to 
the fact that a murder was committed, the first thing for us to see is, 
Aether it is sufficiently proved that this woman died by violence at 
all. And I shall take the liberty of saying that it is not proved iir 
a manner which ought to satisfy any jury that she- lost her life by 
violence ; on the contrary, the evidence that the prosecutor has 
brought toprove it, proves, I submit to you, the very reverse; 
For what does it amount to ? Gentlemen you have the evidence 
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of die medical gentleman; Mr. Black and Dr. Christison. T^ 
first tells you that he will not venture to say that he had a medical 
opinion at all from inspection of the body, as to the cause of 
death, or whether it was by violence 6r not ; he tells you, that 
having obtained information as to other drcumslances, which I 
shall speak to, his private opinion was that it might be from suf- 
focation that the woman died ; but as a medical man he had 
no opinion whatever upon the subject. Then, gentlemen, what does 
Dr. Christison say ? He swears that he found some marks on the 
person of this woman, and that none of these marks, and not all of 
them together, were sufficient to account for death in the ordinary 
way; but, taking all the medical circumstancea together, he 
thinks they might be sufficient to justify a suspicifm that she 
died by violence, — that she died by suffocation. The first view 
of it, then, gentlemen, is, that, ^p^/iArin^ from medical knowledge^ 
and on all the medical facts to be found on the most strict exami-^ 
nation recently after death,- the utmost he can say is» that they 
will justify a SUSPICION of death by violence. I need not say 
that it is not on suspicion lAerely that a jury can proceed. But 
passing from his medical opinion, Dr. Christison goes to refer to 
(Other circumstances. Having heard the whole evidence this day, 
he goes on to tell you that upon that view of the facts, and com- 
bining them with the medical circumstances which he had speci- 
fied, he thinks it very pbobable upon the whole that she died 
fov violence; and being afterwards asked again, he tells you 
plainly <ind clearly, that the utmost point of opinion to which he 
can go, is^ to say, that upon all the facts it is a probable case that 
she di^ by violence. Why gentlemen he goes a little further, 
and says that all the same symptoms might appear from death 
occas^itrned by intoancation ; for if the woman came into a particu- 
lar position, which for any thing you know she well might, if she 
came in contact with soft substances on her mouth and nose, and 
various other ways which he specified, lier body might exhibit aU 
the same symptoms which he found on the body in this case; 
and yet the death be occasioned by intoxication without any 
violence whatever. In the trial of crimes, and more espe- 
cially in capital cases, you know, gentlemen, that it is not strong 
stispirion^ and not probability in any degree, that affi^rda 
ground for a verdict of guilty. There must be clear legal evi- 
dence^ producing a decided conviction in the minds of the jury 
of the actual fact, such evidence as leaves no reasonable ground 
for doubts* And yet liere, in the very ground-work of the case> — 
in the firtJt element of the corpus delicti^ — ^the fact of death by 
violent means — we have the prosecutor's case, upon his very best 
evidence, left upon mere suspicion in the first instance, and a 
simple probability at last. Now gentlemen, I appeal to you and 
to yoiu* experience, have you ever heard of a case of life and 
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death — of a trial for wilftd nmrder— 4if wMch t jtty haf tc^ 
called on to receive conjectures or suspicions in one view^ iftd 
a merely probable inference in another, as amounting to tlie 
evidence which the law requires. I apprehend that yoti csMot 
be warranted, upon your oaths, in so serious a case, to ptoceed 
on any such grounds. You will always remember, that at prcu 
sent, I am considering the case, putting the evidence of the Iw^ 
Hares entirely aside. Putting them out of the ca^e, you kno# 
very little of what passed after the woman left Connoway'^s abeot 
nine o^clock, or half-past it. You know nothing but what yod 
get from them, except the facts stated by Mir. Alston, to which I 
shall speak immediately. In other respects you have no evidence 
except upon presumption. Then, gentlemen, I am now entitled 
to say for the prisoner, upon the evidence, that the woman might 
(consistently with all that is proved) have lost her life tfaer^ 
through intoxication. There are indeed facts proved in the pre- 
sent case sufficient to render it very possible, and even probaU^ 
that that must have taken place. The direct evidence only 
proves ground for suspicion^ or at the utmost a probabiHiy i( 
death by violence, while it also shews that intoxication might ac« 
count for all the symptoms. And when we are considering thb 
as a mere supposition, from appearances after death, is it not 
highly important, that there is clear evidence in this case that 
that woman had actuaUy participated largely of strong liquors, 
during the whole day, and truly was in the condition which 
might without violence have produced the effect f It would be in 
vain to tell us that Dr. Christison did not smell spirits in dissect- 
ing the body ; for the fact of her having drunk spirits to a great 
extent in the course of the day is unquestionably proved : It H 
part of the prosecutor^s case : And therefore Dr. Christison must 
just add this to the list of cases in which he says there was no 
perception of spirits by smell, though it was certam that they had 
been largely received into the stomach. Here also it is certain 
that this woman did take a large quantity of spirits on that day. 
Indeed if you believe one word of Hare'^s testimony, he tells yoU 
that she was so drunk that she could not stand — ^so drunk that 
she could not rise when down. Then, gentlemen, we have the 
case established which by the evidence is sufficient to give a pro- 
bable account of the death of this woman without any violence 
whatever ; and if suspicion or probability will not in any case 
4vail against a prisoner, still more clearly must any probable 
account of the matter, consistent with innocence, be sumdent to 
meet any such case of mere suspicion and probability against 
him. But now, in the second place ; suppose, gentlemen, you got 
over this first difficulty, and were of opinion that there was evi- 
dence that the woman died by some violence, the next quefttioa 
is, Whethet thete is evidence of miMPder f and of mmdar by 
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Bi»ke ?. These may have been deatli by violence, and no'murder ; 
and there may have been murder, and not murder by Burke. 
Laying the Hares aside, the case of murder is attempted to be 
made out by a train of circumstances. There are a variety of 
circumstances insisted on. The first is, that Burke met with the 
woman in the shop ; that he pretended he was a near relation to 
her ; that he sent the Grays out of the house that night ; that 
the woman was seen in health late in the evening, and that she 
was found dead next morning ; that great pains are taken to con^ 
oecil the body ; that it was instantly afterwards sold ; that Burke 
had gone to Paterson^s at 10, and afterwards at 12 ; that Mrs. 
Burke offered to bribe Gray and his wife, if they would be quiet ; 
Then follows the evidence of Mr. Alston and Gray. In order to ' 
judge fairly of the weight of each of these circumstances, and of 
the whole together, I must beg of you to suppose to yourself that 
really and truly Burke did not destroy this woman, and never 
had such an intention. Assume this for a moment, which is only 
the common presumption to which all persons accused are entitled ; 
and then one and all of these circumstances admit of the most 
easy and simple explanation. The fact is, that Burke met this 
]>€rson in llymer's shop, and as she complained of having had 
no breakfast, he offered to eive her her breakfast. She said hec 
name was Docherty, and it is assumed by my learned friend that 
Burke asserted that she was a relation of his, and pretended that hia 
own name was Docherty. With deference to him, this is not ac- 
cording to the evidence : The evidence is, that, when she said 
her name was Docherty, he said that his mother'a name was 
Docherty, and she might be a relation of his. — Instead of teUing 
her that his own name was Dochertt/^ he told her that it was 
fio/, as it must have been inferred that hia name was \i\9father*8 
and not his mother's ; and it does appear, that the woman 

Eersisted in calling him Docherty^ even after Mrs. Connoway 
ad told her his name was Burke. The fact is, that his 
piother^s name wcls Docherty, and nothing to the contrary 
appears. It comes, therefore, to this, that finding her in a 
miserable state, he proposed what, if fair intentions be assumed, 
was a mere act of kin(hiess. He offered to give her breakfast ; 
and afterwards offered her a night'^s lodgings in his own house. 
Is this a circumstance which, without pre-supposing guilt, leads to 
anything ^ If you do not presume an intention to murder, there 
id evidently nothing at all in it which tends to establish guiU 
against the prisoner. It is next said that the Grays were sent 
imt of the house. That is explained in various ways ; one ex* 
planatipn is, that there was a difference between them and the 
Burkes; and Mrs. Gray said she supposed, that because it was 
Uallow/e'en, and there was to be a merry-making, they wished 
Ihemt to;be out of the house. Butwhat difficulty is there in supt 
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posing that he nsked them to ga out ef- the house for die Terf 
purpose of accommodatrng this old woman for the night ? If you 
assume good intentions, is there any mystery in this ?. This was 
a house which the lower Irish frequented.; 4^e Grays had been 
only three or £9ur days there. It does not appear that they paid 
Burke any rent for their lodging, and it does appear that he 
was under the necessity of hiring lodgings for them. It is phun 
that this very simple circumstance could be explained in a hun- 
dred ways without implying a design to murder this woman ; un- 
less you can find the facts proved otherwise, hy good legal e?i- 
dcnce, which lead to that conclusion. It is, in truth, by iii^ti as- 
suming that the case of murder is proved by the accompuoes, that 
the prosecutor is at all enabled .to draw back to raise up every 
trifling circumstance as tending to the same result. Without that 
assumption, they are in themselves, of the most innocent nature. 
Hut it is next said, the woman was seen in health, and is found 
dead in Burkc'^s house. This indeed may infer that she died sud- 
denly, or by some violence ; but it is not a fact which will prove 
murder ; especially considering the habits of Burke and Hare, un- 
less it be combined with circumstances of a very diiferent nati^^e. 
In itself it gives you nothing more than ground to suspect that 
she may have lost her life by violence. Then, gentlemen, *the 
doncealment, and the false account given, were all after this wo- 
man'^s death. I shall not dispute, I admit it is qui^e ' dear," that 
nurke then contemplated to dispose bf the body t6 the stirgcoh. 
But assuming this, the concealment of the body ,* in the lirst iji- 
stance, was natural from the nature of the trade in which this niin 
was engaged, and from the very purpose imputed to him in this 
case. . In like manner, the false and contradictory accounts given, 
are all what might be erpected under such cirtum stances. Then 
the fact of his selling the body next day, proves nothing surdy 
except that, having got into his possession the body of this wo- 
man, he followed his trade in selling it ; and whatever disrepute 
may attach to it, such an act does not prove an act of murtder. 
We V ate next told that he went for Mr. Paterson. My learned 
friend attached great importance to the emeumstance of his haviifg 
called at Paterson's at 10 o'clock at night. This kind of argii- 
pient. would be v^y well, if you could assume the fact that be 
WAS to mnrd^ the woman ; but how does this prore any thing as 
to the &ct of the murder, ii' you do not fiiat assume the xnteiitioB? 
Xhis person was in constant coronuHication with Paterson on 
matters of a different kind ; and all that appears is, that ^he mefely 
called, at .the door, did not find him, and there was no more df it. 
liuy aside tlie assumption, which my kanied friend had nor^t 
to.make in thia part ..of his argument ; — and the circumstanoe b 
iaUogether. trivial in this .view of the.question ; thott^it^is of Ui- 
portaoce in Jmptfaer .view of it. But^. no doubt, he. went agM 
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te PftterMMi's^ at 19 o'clock «t night, and brougbt him to ih« 
honfle, when Bome reference to a dead body was Inade. X cap- 
not help thinking) that that circumetance bears gtrongly the 
•other way,*— as it is a very improbable thing, that a man, coa- 
eeious of murder so recently committed, should 'have broi^t 
41 Kwrgetm to the spot, and asked him to look at the body, so as 
to expose himself to instant detection. But, Gentlemen, let 
me say a word on the testimony of Mr Alston, which, I grant, 
is of considerable importance in the case. As I understand it^ 
however, it utterly extinguish^ the whole evidence of Hare 
mod his wife ; and shews, that in whatever way the old woman 
may have lost her life^ tkeg were giving to you a tissue dP Inere 
inventions, on whieh it is impossible you can place the slight- 
est reliance. Mr Alston s^s, that he heard a violent riot in 
tfaifll house, — ^that he went mwn and listened, — that he heard 
men fighting, and making a dreadful nmse,. and blows, — that 
he heerd a woman's voice in the passage, calling murder, and 
that she was knocking on the outer door ; — that he then heard 
certain extraordinary sounds, resembling an animal suffocating, 
though he cannot describe precisely whai they were* Now, 
Gentlemen, I do think you will agree with me, that it would 
be the most hazardous thfaig in the world, to find a man guilty 
of wflfiil murder, upon such slippery accounts as this. Ac- 
cording to Mr Alston's account of the matter, he was three or 
lour yuds distant from entering the outer doov of the passage. 
The passage is about fifteen feet long, with a turn in it, and 
there is an inner door ; so that there were thus two dome boi- 
iween Mr Alston and tiie house, and a distance of aeariy thir^ 
feet. There were men's voices in the house, and a woman's 
voice in the passage, exclaiming murder all at the time, and beat- 
ings on the door; and it is in the midst of this nme and riot, 
that Mr Alston says tiuit he heard those fiunt screams, or move*- 
ments, like suffocation. I apprehend it would be most unanfe, 
indeed, for a Jury to rely upon this. It might have arisen 
from a variety dP circuaostances, which cannot be explmned in 
the case of a person's having been, even though innooentiy, 
aonnected wkh the death of this woman; I do not mean to 
say that the circumstance is not of importance for your eond- 
dfioration ; but it as very hx short, indeisd, of the evidence by 
which a Jury ought to be induced to convict any man of wil- 
ful murder. 

Gentlemeny I have now gone through all the cireamstances 
on which I understand the prosecutor to rely, and all, I be- 
lieve^ timt are to be found in the evidenoe as affecting Burke. 
My learned friend did, I believe, mention tiie representations 
by M^Dougal to the two Grays. In the fin^ place, \ 

Y ' 
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tkink, Gcrill'emen, if you examine your iibtes, you wUlfiMl 
that the testimony of these Grttys 16 extremely jeonfasedA-aMi 
contradictory. But Uiking it as it is, the circumslaBoe aUadM 
to is accounted for, by the situation in which the man and the 
womati were placed, ft'om being in possession of the deftd bodjs 
independent altogether of the supposition of murder. I migkt 
observe, that what the woman said, is not evidence agaiBSk 
Unrke; but, at any rate, her anxiety for concealuMml, uM 
fear from disclosure, are as little conclusive of the case ef ttni^ 
deiS as the other circumstances on which the proseeulor bftft 
i'oundcd. And noW^, having gone through them all, do'ymi 
put them all together. I know it will be said, that m a pvorf 
by circumstances, the proper way is not to consider «iiick fact 
by itself, but put them all together, having a due regard lo 
the admitted situation of the man — and, recollecting that,'ia 
the pi'esent view, you have no direct evidenoe of what took 
place in the room* . And then I ask, whether, upon audi slip- 
pery and doubtful circumstances, you could think it safe tD 
prdnottttce a verdict of guilty? I apprehend that yon eooU 
not. I have not alluded to the declarations. Upon these I 
shall say a word. In the Jlrsi place, I apprehend that tlMM 
declarations are of no manner of importance in a ca^ liln 
this, where, from obvious reasons, it is proved that the peiv 
sous examined must have been desirous to conceal the* state of 
the circtttestances in -which they were found. There wen 
evident causes to induce them to do so, without supposing eea* 
•sciousness of murder ; they have not admitted, but diented nH 
accession to the murder. If they had iadmitted' it,, it would 
Iiave been a different thing ;-'-ali that my friend gets froa 
the declarations, is, that they had made a false representatioa 
^ftlie circumstances; and, in a case like this, I submit that 
«ucfa contradictions are of very little importance. 

It is at the sametime deserving of remark, that the paimei^ 
fiurke, has been brought to make no less than fivD deolam* 
tious, relative to a variety of crimes, enough to perplex the 
^visest head, however innocent he might be ; and if you find 
inconsistencies and contradictions in them, it is no more than 
tDu>ht be expected, and really gives no aid at all to the evidenen 
for proving the cliarge of murder. But leaving this- akoto 
the Jury, and allowing the prosecutor to take the fa^ts dlo^ 
{pother, the public prosecutor must be satisfied, that witbetfl 
the tos$timony of the accomplices to the direct fact, he has^ne 
ca^c wimtcver fqr obtainiug a conviction in such a cpiie. Then 
arc even one or two circumstances which lead the other wayl 
The supposition that Burke murdered the wondi^i, and^ 
cv(^ry thing in his power to coupeal it*. But did he really pro^ 
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JMed as a niati would have done,; who. was conscioua of such 

9m ad) andafiraid of tlie least approach of any person by whom 

kt mi^t hB detected ? The first thing is,, thai at twelve o'clock 

all ni^t, he, immediately after the woman was dead, w«nt 

fer^ft medical man,— a surgeon, to come to his house,; and 

aaked him tQ come to look at the hody : so says Mr Pateraim. 

lie said that he had got a sabject there, pointing to the. place. 

Shitersondid not see. it, , having immediately left the house. 

Hutt geatlfflnen^ can any, thing on the fake of the earCh be 

iigured more unlikely, than that a^an who was conscious of 

hia having- committed murder^ was to^ fpr a medical man j— 

^fi'Smgeon, to come to the house immediately, .where thamur*^ 

Aac If as committed, and ask him to .look at the body ? Wfaat^ 

evefl^ might be practicable at. a latter period, the surgeon could 

Iheo.faave discovered, with, certainty^ that the death waa pro- • 

daieed' by. violence, and seen the precise cause of it. There^ 

foise,: that faot, so &kt from being against the prisoner, iBvcry . 

musbnaidnst. the inference of iruilt. ; We have another .fact of 

the* same kind: We are told that. Gray was sent out of the 

IioaBe,.in order that this murder mighl beaccomplished, . But 

it is distinctly proved by Gray, that Burke went for him next 

mbmtng^ and brought him to his house to breakfast, deliberater* 

ly ^tfid intentionally, knowing that the body waad lying in tibe 

b«HH[eai the time* He v<duntarily invites and calls upon thesa 

ps^pla to come into, a situation where it was next to^ certain, 

that if a murder had been eoounitted, it must be detected. 

This fiiel takes away all weight from the circumstance,, that. 

Ihe.GiraiyB .WBre.sent out of the house the day before* They 

sayt there was some endeavour to conceal the body, throwing 

wJudcy about to prevent the smeU, &c. I do not doubt it ^ 

the least. However, he does not seem to have been very anxious . 

about that matter, for he desires the woman to put on potatoesj^ > 

aiid .she goes under die bed to. search for them; ana at last. 

Bnxke goes o^ of .the house, the' Giays are left in the room . 

Iyjthem8eive% and then they immediately discover ..the body. ■ 

The whole of that series of facts may be accounted for, on the 

suf|K)sition that hewasmerelytakingadvantage of circumstances 

tatmrn the death of the woman to a means of profit ; and that ^ 

the Grays being probably aware of his occupation, . he. waa. 

usdar- HO very great anxiety .as to them. But you must supposia 

th«l the man was utterly bereft of reason^ if, having committ^: 

»imarder, and being desirous of concealing it, he acted in this 

manlier. He j.ust rushed wilfuUy.into certain detection. It was 

by' bis own 4eliber»te act, that these persons were called into hia 

hduaa, in order,' as must be.a^^umed, to see the state of it, and: 
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evamiii« ereiy thing that had be«i dbneia it. Thk, atleplir 
has 'Uttle air 4>f probahility • 

GrentlemeDt before I oome te the eviilenee iqpan which 4h9> 
prosecutor must at last relyy* I must beg of you to observe^' 
that there is still another fiicty on which yoa must make^apii 
yoiur . minds, — besides death by violence, aad tbat-violenesi) 
iQurder, before you find Borhe guilty* You must beaatisAsd:: 
that ]ke b the murderer* You have no evidence how* thathing^ 
was done, at all, if you lay aside Hare and his wife ;<p-^ wasi 
done within the walls of the house,— ao one waa pwo snyt. bufcl 
the Haresy tfid the two prison^M, if they weva-both .ihmee ali 
the tiine* But it may have been committed by Hero, withonii 
Burke having been coacenftcd in it* Have saya that Qwhar 
committed it; but^ for aikiy thing thatappeara in the otfisr en^: 
dencoy it may have been committed by Hai^ himself or aliy' 
other person; aad Burke may not even have been preeoakj 
Aocormng to the evidence, it was half-»past nina^ ijf^Mk, tsgi; 
tbereaboot, when Hare and his wi&, and M'JDongat, K be^j 
liave» left Connoway^s room, and went into Bm^e'a. A s oa ad ^ 
ing to all the evidence, independent of Hare or his wife, the.' 
ola. woman went into. Comioway's after. Burke waa aot there 
at the time. It is then found that he was away at PatoMn's! 
at ten o'clock. Now, gentlemen, you have not a grain of eni^ 
daooe of what took place with this woman iivom liual£>paai ninai 
a'dock, until you oome to the period of twelve o'chmc, wham 
Mr Paterson came there. You have evidence of noiso in .Iha^ 
room; — ^but where is the evidence that Burke waa there at itt 
at that time^ or, at any rate, before Alston heard thenoise stn 
ter deven? It is not in evidence at all, except by Hare; fev^ 
asy firiend is in a mistabe, in saying that it waa at doaaii' 
o'clock that the woman was last seen alive. We have no anch. 
evidence oi;' that, except die Hares*. But suppose it to be tnie^ 
thatBurkecansedown thereafter he had been ntPnfffrson's still/ 
evw thk {& noi conclusive. He was at Patersou's at ten o'clock ;^ 
and though there is> auppoeitfam that he had passed in whoa 
the old wos^an left Copnoway's, I cannot hold that to be. pva« 
if«d. Then there is a QonsideraUe interval between thi 
time that the. parties went from Connoway'a into ButfksW 
house. ' Now, where is the ovidence that this woman wnanit 
killed when ha was .out of the way at Patessoni'a ? Hum is 
no evidence to prove that he was tfaero at that time ; it ia^ Ufib 
under that possibility, that she might have 'beenjaardetedhyv 
Hare in the interval, and the subsf^ueiit quarrelling .rnvf hava 
arisen from that very causes It is very true, I do not know 
that this is the fact. I am not boimd to prove . the priaonsr^ 
ianoseape; — k is the duty of the prosecutor to fix guilt upon 
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kiiiy «o M te exclude evefy c^er sui^positioti. Supjpb^ f make' 
another oonoeBsion,— «uppoee Burke was iik the room *>the itiur-' 
dir inigfat ham been oemmin«)dbjite^ ih various Wiiys, not 
iMlierang'Bttrke : It nay haivc^ been done in the "^rfnbt «iid' 
fifhlanif^whieh took place:* Shenukf h^ve tost her Kfe by sudden 
am wieoneirted twlenee by Hare^ fiir which Burke ims iMt 
r^spomdble. ft might have been dohe hi toother plaiii Way*. 
19iBy^w<ere aH inn state of intoitieation aft the time; aiid it i» 
paasiUethat the thing miglit have heen done ^t a time wheil 
fab^Wai'noCi aware: Hemay enm hlive been asleep, after all 
tks jdoi^wns ^vm. Thlis, QennA^metki on the whole matter^^ 
if yotiiliyaiide the testknony of thef Hares, ih6u^ there n^y^ 
be«tanyMimesBaf sttiimgsaspicion,^rs^^ 1^, That 

thsre iaiko good legal evidsneey eveil that the woman SeA hf 
viAnee ^-^Jctfy, ThAt thiereis no^safe evideilceof the murde^^ 
€#sn if it were hdd te be proved that she^ diedby violence ;'-^' 
adHJify' lluii there is no saosfiietory evidence that the murdei*^ 
if afesimed to* have been oommitted, was the act of Burke, o^ 
wiMi<^S(> eonunitted^' aii to render hian an accessoty in the com-^ 
aiifeiett ef it« 

> ' ^hmtkmen^ I am now brought' to the consideration of die im^ 
pOiMnt ^[uestion, regarding the testimony of the accomplices/ 
And Ihe question is, whether yon can give the smallest credit tiy 
two witnesses? Gentlemen^ 'upon prindple, I shaU sub-' 
4x> you, that though such witnesses are^ -in -point - of 
lasi^ odMsfAfe, y^t it belongs to the Jury to weigh their 
tfMit ; and that, in* such a case' as ihiii, th^ are entitled to 
a^' esedlt at all. What is it that this man Hare cohfes^ 
sea'7 What is it that he states before you that he has i)e^ 
doittg?— That which, if he speaks n WeM of titith, Woudd 
inliBr that he has committed the most infamous crimes ihat 
you can suppose a man eapable of. The taw of the country, 
QMtlemen^ as it now stanA, is, that if that man uttered the 
saine« words at thebar. Which ho iitter^* in t^ witness- box^, 
h»iwsuld -have stood convicted of the eriine of murder, with- 
asrtfvsn theintertetition of a Jury. Hie mere uttering of the 
fiiit, would have beennll that would have been lAequired; and^ 
«i»ihat^ confession beiitg recorded, inlkmy would have attadi'- 
ei'to him, thov^h he mi been permitted to Uve ; and no Jury 
esnld have been allowed to give him credit. In poiM of prin- 
i^Ioyv then, I ask you where ii the diflerence ? Is hO more 
cASble^ because he comes before you under ^he name of a 
wteiessy aii4 confesses that he has committed this heinous 
crime? Upon the same confession ai the ban be would have 
stood convicted, with or without a Jury. Disal^lity to give 
eei4sniie must depend on principles of taoral reasoning, on 
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wbioh the iiidindual k beld not to . be pofleewed of. Hmt 
q£ truth on which the credit of hunu^ tcBtimony entirely 
Qui hiow 9ie these principles changed by the accidental 
cumetance of thecrime^ which stamps the inftuny, and pMNr 
dtices the di8abili(;j» being ofxtfused brforeyou by the JwiMes% 
instead of its being confessed! or proved against him as a cnl* 
prit at the bar* , In , every question as ta.th^ Yf^ty of si»A 
evidence, or the moral gronnds of .belief oonneoted. with it» 
the oases are the very same; and a Jury are entitled to^iayr^ 
*, We will not convict any man upon such testimony ; ' bneiiBftH 
tins is n9t( a person who has the cH*dinary prinei^hiB of vmiH 
G^tyi because even the ji^\ir holds him) bythefiust admilted^ 
to be a personwho is not to be bound by,1|herO0laiimoBi Ivivftsef 
tf utby or Uie sanctions of an.oath. 

if, again, Gentlemeoj ypu look to the specialties of Aha 
case, can you pfit the smallest faidi in the testimony of this 
man Hare, and his wife ? W\iBi is there to restrain them from 
teUii\g the mpst deliberate series of falsehoods, £(Hr.the< pwh 
pose of fixing, the guilt on the pris<mers, and extricating them* 
selves from the condition in which they stand? Here is a peKBPO 
w4^ tells you, that for tlia paltry olgect of a few pQumds, Wwaa 
leagued wltl^ apothvr to destroy his fellow oreatui^ ; and whcsi 
1^ is asked if he Ji^ ever conmdtted other murders, dedmeB.t» 
answer the question. This is the person that, comes before f^ 
tj^ d9,y, and be comes, not with the motive of a^few aliilr. 
lings or poiuiids) but the tremendous motive of. saving him^tU 
firom an ignominipi:^ death, which the law^. would inj&ct upon 
bimif hedid commit tl|ese horrible crimes*. But he <VHnti 
also with the hazard hanging over him, that, if he faild to s«p-^ 
port the statement which he had previously given, — ^the pi^oea^ 
cutor has, at least, two other chaises which may be broij^fht 
against him, and perhaps more, for any thing that I knoWii) 
But it is enough that he has this constraining motive^ tO'throiir; 
this charge of murder upo|i these prisoners, to save bimseIC 
^om the death which he s^ys.be deserves. Where^ theily m 
there any restraint upon him from passing on you the -niost) 
false inveutiops ? He comes here without (me grain of prtl^» 
ciple, or moral feelipg; he is not in a free state, but tied aoins» 
to make out the case against the pannels, aa the conditioii «Qm 
whiph to save himself* Just change the poeitioUiof the ^p^iv 
ties, and suppose that Mr Hare was at the bar, and. Burke in Iher 
witness' box.' I do not know what ca^e you might get &om> 
Burke or M^Dougal ; but nothing could hinder them from makr 
ing as clear a case against Hare and his wife, totally transposiiigi 
the facts,, and exhibiting the transaotipn as altogether ^e.jMN 
verse of what Hare says it is. I, therefore, . submit to« yon; 
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-thattfrom ihe confessed infamy, and total destitution of prii^- 
mft% ttttaehing to these witnesses, you can never consent to 
pat. a gtaon^a we%ht on their testimony. Bot, gentlemen, 
even if. these witnesses were otherwise entitled to the smallest 
eredit, snrely it can only be under the condition, that the tes- 
tinton V whldi they have given, is free from contradiction, clear, 
stiiai^t fonvard, and consistent ; and not testimony whirii ia 
dantnidicted by itself, contradicted by the other accomplici^ or 
ooBtmdicted l^ other and far better evidence in the case. Now, 
gemlemen, I will say, that I have seldom, if ever, heard two 
persons, in the situation of these witnesses, present to a Jury 
a greater mass of contradictions, inconsistences, and plain 
. fidsehoods, as are to be found in their depositions. Gentled 
men, I have made a list of some of those contradictions, 
and I will go over them. * I do not know that I have taken 
th^m in the best order, but you will easily follow and re- 
eoUect them with the aid of your notes :"— You will remem- 
ber that Brogan swears, that when he came into the house; 
BJb two <m:> three in the morning,^ he lay dowa by the yire 
with the two womenj and that Bnrke and Hare were in 
the bed. i What says Hare to this ? This veracious' and correct 
witness is pressed upon it, and adheres to it, that the two 
ukjmmwere m bed^ and that Brogan was sleeping> in die back 
pmt of the bed, behind his aunt, as he is pleased to call her; 
atid^he oireumstance ofBrogan's being at the back of the bed, 
bUnad the women, is too retaarkable, to admit of a supposi- 
Anx that there was any mistake in it. Now, when we ask 
Mrs Hare, she partly reverts to Brc^an's acccmnt, but differs 
fMm both. She says, that the women were on the floor, and 
one of the mien was in bed, and the other in the chair.. By the 
cms party, both the women were in bed, and Brogan there ; — 
by the other, * the two men were in the bed, and the two wo- 
men^ with Brogan,. on the floor ; — and the third places the wo^ 
ihen on the floor, with Brogan and one of the men in the bed, 
and the other in the chair. There is contradiction for you ! If 
tliey iwere capable oif judgment, and in a situation to give evi- 
dence, . it is impossible that mistake or misconception, to this 
extent could take place. Next, Hare says that the moment 
Borke got above the old woman on the floor, Mrs Hare and 
M4)o'agal escaped out qf the bed^ where they had been. That 
ia flatly contradicted by Afrs Hare. She says she Mras not in 
the bed,' — she was standing by th^ door,-^--and that she did not 
get otit.of the bed at all. Theak Hare says, that at the -time 
tlds scene was transacted, he was ritting quietily on the chair; 
What says Mrs Hare ? That he is standing by the dresser, at 
Ibj^ timo she went out of the room with M^ougal. Now, 
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this is a very unporUnt part of the. maUfir, as you will |m- 
seiM^ly 8«e. Qare swieara, that Docfaivty was so dbimk 1im2tiA/t 
oould scarcely stan4; and that» when she was an the gr ett rt i 
aba attempted to rise, and was unable to aoooasididi it. ' Mil 
Hare will scarcely admowladge that she was 4he faame ti$^ 
quor at all. Here I heg to put to you this alternative s^^^l wttl 
take either of these suppesitions for a nionient,--^ther liMt 
she was so extremely ^unk^ as Haro says,— hdt not* If ^hi( 
was in the state of lintoxioadon described by Hate^ Aai 
the consequence desoribed by thO' medieal gentleoMB nt%ilt 
naturally follow; — ^but if ahe was not in a state of nttSd^ 
cation, and yet fell to the ground, and was unable tOTiail^ 
though she attempted it» and nobody prevented her; wiiy, 
then, is not the consequence inevitable, that she must InM* 
aufFered from a fell of a very serious nature, which mutf 
have produoed death as the consequence. 'Indeed^ acooBidfai|f^ 
to all the evidence they have produced, whether Ae fel^^^ 
was pushed cc knocked down» she nevvr arose from the ansl' 
where ehe felL She was drunk, or she was not drvnk ; an^^ 
in either case, it leaves room for a natural eacphwatioii. Thtm 
we come to anoth» most important cantcadietiMi iotMHim* 
them. Hare tells you, and it is a statement by fer too ovi^^ 
ning and too cleiarly betraying the object,* to allow of the ai^' 
position that he said so cardlessly, — ^thatthe old woman inn 
into the passage, and called out murder, while Aefi^taag^Mtt;^ 
goii^ on. What saysMrs Hare to that? She says ^t^ikm 
old woman was never oui^ Ae room at all. She says that llM^ 
<loor was never. 4f)enetL Here there is a direct contiadieti<mitf^ 
a most important feet of the case. But, gentlemei^ thia 
ries forward to another still more important ; fer Hare 
that the prisoner M^Daugal weni twke into Ae paaaffe, 
brmtghtback ih»old womani. when she was crying nmrden if; 
yon believe Mrs Hare, this is a downright febehood ; f<ir tlM* 
question was put plainly to her; and shesweara, intbejirir* 
place, that the old woman never was in the passage ; aad, la 
the neaai jdaee^ moat pointedly^ that M'Dougal never favonaht ' 
hec back. What are you to make of such evidenco? Iroa 
must be asked to hdieve eith^ the one or the other. BiiC>l 
think your answer mast be, that yan- will believe nsHkei 
Then we went on, during the whole day, gentlemeny in tha 
proof of the fight between Burke and Hare, which is su p iwi asd 
to have bq;uiL the riot, whicb terminated^ between rtefca 
and twdve^ according to the account given by Mr Aktani 
and they were all quiet in this room afterwards, witti thi 
exception of the coming in of Piateraon quielly. So, i& 
least, Mr Hare tells us. But when we coaw to Mrs Hare, wt 
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A«d IliM thl»re ii » sMoni figki^ ktar in 1&« night ; thai Uie 
llipp .Wsn; ftiHgfat a teoood tine, and were stopped with 
gMPt ^jffimltjr. But, gendenen^ how doea tUa' telly widi 
4to eyideaee of Hare otharwite ? He tells ytnx thnt aft^ 
9lMMrB0» had been iher^ he lay down in the bed| and he hcjf^ 
^foril MmtanU^ I and at last fell asleep, and did not awake HB 
imMi or eiffhi ta tke maming. Not. a word of this second 
i^bir he;wsa in aquiet sound sleep daring the whole timeu 
TfatrefiMfiy^gendemen, you see you tAa place no reUaaee dtiler 
•iMhe ^m^ nr the other of these witnetoes. You will. n«Kt fiadi 
Ihaitithere is a. most important sUiteiiient made by Hare^ that 
^il>ld' woman was bvought. into 'Barters house ' ao'^early #i 
1^itl0 o'elopk on Friday mornings II is iu eirtdende, ff/any 
tiungtfM^beteliedon, thatthat ianot^rue; for it aj^pearsby* 
Copaooway and Ljnnne, both <if whom eondur prtdsely in 
olailngitf that the firet apipeamnee of the old wmiiBn' in &er 
hnPm>i.;jor in anyplace near it^ wad abodt two o'chick of the 
^^^ 4ilrwhiidi time Mrs Coiinoway say« that she trss sitting 
Ifl^iher finsidc^ and saw Burke Mlowed by an elderly womaii 
yfktM she nerer saw befare^ go paattnte hii hottte. Mm^ 
lOTill^ ^wa» sitting with her, and preein^ly concurs in thai 
sii|^MQi«t* ! Gentlemen^ it ii not withoat importance, beesMi 

SU\wiU/rdoolIeet^ that by Hare's testimony, he pretends that 
.«nraa seni i^ the-,^ne part of At day to see how things were 
|gaing:^4 imd when they adl three o'ckiek the ^ijfitmomti wn 
wMt understand the early part of the day to be before twdv€. 
Qrik haJlaUs you . that he was there about eleven o'clock; that 
Qirhs seitt Inm down to see if the old woman was there ; that 
is^ta.elear. But all thid is eontfadioted by good testimony^ 
midpii tiicre is no reaisting. Gentlemen^ I come now to a - 
of fiieta urineh' I hold to be of the very utmost importance 
.easei and that is what is given in tke testimony of 
Ifcr' Alston, oempared with the statement of Hare and haa 
wif0^. Look to lifr Ahton, and see whether he confirms thofer 
tnaliniaBqr in malarial poin^ or whether he does not contndiBfei 
itii^eat^aMentiaUy.- It will be admitted that sudi testimonjr 
is.iof ^o value* if it be not coa^CrmedL Now Alston says that \!» 
h^todfiie criaa of mtuxder, by a yery strong feaude Toieori Hare^ 
expauwly sweam that the old woman went into Ae passage and 
catted muxder, and tiial no one else ever cidled murder >«^4hat 
is Jha Jurat point. Mra Hare says^ that Aere was no call oP 
mnadar^ euospt within the room. New, in the fttMi place, 
Mr Alston is positive .timt that cry of murder, and the Imock*^ 
ii^ -an the door, caaae from the passage, and that the knock«- 
iag^was op the outer door of the passage; that he tried after* 
trardiy ami found thai it eould not have eome from the inner 
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room, but must have come from the piamgt. !• not t!lb# 
mo^t material point? Mr Alston expressly swaars thstt'llM 
ery of mnrder was made by a voice' Mallp dijfi^eni from tktt 
firom which the tnoaning or chewing noifie proceeded; and 4U 
voice was extremdy strong for the voice of a womaa. Tldb 
being the case, the cry of murder mubt have been made bt 
some one else, if Alston is to be believed; and of that, LsA]^ 
pose, yon entertain no doubt ; it must have been fay somift 
other person than the individual suffering. If you ore to pot 
the least faith in Alston's statement, he first heard Ae ndulfe 
of fighting, and cries of murder,* and the knocking tm di^ 
door; and it was in the midst of ^is, thiit he heard the chfAiaf 
sound. Look at Mr Alston's testimotiy, and you will fiad 
that it is so ; and as he heard the cries of murder before this 
sound, so also he swears particularly, that* he heard the cry of 
murder after this sound ; which, if it has any weight or beaifnf^ 
must be supposed to have been the sound of the dying woman. 
It is therefore impossible that the cries of murder to whieli 
Alston speaks, could have come from her, for the sound of ^A^ 
voice was peculiarly strong for a woman. The thing is absoliiCiAjr 
and morally impossible. But, gentlemen, even this is notall; ibft 
Hare says she went into the passage with M'Dougal ; that^i^ft 
quite positive that there was no knocking on the door by angptr^lUti 
whatever. Now, if there is a grain of truth in MrAiBlMi% 
statement that touches the present case^ it is, that belMid 
rioting, and the choiring sound ; and, at that very time^' tMM 
was a' person calling murder in the passage^ and beating" VilD^ 
lently on the outer door. Is Mrs Hare then a credible Al- 
ness ? If you believe Mr Alston, there is complete eontnidifi^ 
tion, both of her and her husband, in the most imperteift 
points; and not only so, but it is such contradiction as to^bb 
absolutely fatal to the whole testimony, and destroy the wliofe 
connection of the story. The account 'that Hare gives, i% thft 
there was a fight between the men, — that the women tried lb 
separate them, — that the old woman called out murder, said 
then attempted to separate them, — and was pushed over,- 
then all was quiet ; — ^for Hare says expressly, that after he 
thrown on the bed the second time, and before Burke had lot 
above the old woman, the fray ceased ; he was perfectly qmely 
he was sitting quietly in the chair, and he tells you^ at-las^ 
he did not utter a word, — all was quietness in that momenti 
and there was no call of murder, no moaning, no going inld 
the passage, and no knocking upon the door. Mrs Hare ags^ 
gives a different account of it ; only clenching the matter with 
this, that she places herself in the passage during the tboe the 
murder was going on, and then asserts there is no • caH ^ 
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iPHIiylery anfl nokaocldng. But Mr Alston's account is/p^- 
Smtly »t yariance with all this,-T-he went down,^-the woman 
jQIMnoviiito the passage^ called murder repeatedly, and p^^lioe, and 
Jieat violently upon the door; and, wlule that is going on» he 
J^Mard the choking sound* which, he thinks, might have proceed 
^ from the 4>ld woman dying ; but the noise dioes not terminate' 
£^r a very considerable time afterwards; for you remember, that 
f^fyer Mr Aiwton heard that, which he thought enough for render- 
jipg it ne^epsary for hjim to do something, he left, the door, and 
w^tttj^ the street in search of the police; and thinking, after 
i^ W|is in the stireet, that the quarrelling and noise had abatctd, 
^ w^it down again, and then found all quiet. Now, gentle- 
men) this. statement, taken altogether, so far from coinciding 
ipfith. thd,accomnt which the Hares give, is utterly destructive 
^it; and shews, that whatever may be the tnith of the case, 
tioK^ fiitp^ is a tissue of inventions; and whatever account is 
%Qi ]|e given of the manner of the old woman's death, you have 
]i0t got it from these witnesses. When you have witnesses so 
sij||ui|ledf bringing infiuny with them wherever they come, and 
liend them involved in such numerous and palpable oontradio- 
ii^fUh I ask, can you put the smallest faith in one' word that 
they hi^ve said ? I humbly conceive that you will not ; for you 
^an scarpely find one single material fact asserted by the one, 
which' is not contradicted by the other. And yet this is the 
#lddence on which the case rests* It is very true, that these 
infiunouB witnesses agree in one singk point They have in- 
vented a story, and a method of the murder, which they in|- 
pHite to the pannels in this case; — ^in that they agree, but in 
^^ing else. This is exactly where a combinatioa of false 
WJi^nfHses will in all cases concur ; and the fidsebood of their 
^^atmumy is to be detected, by the flat contradictipn in the mar 
lerial connecting circumstances. In the present case, it is to 
hfi discovered, not in one instance, but in many essential points 
, t)u9Qttgh<^t their testimony : Their concurrence in the general 
M9fertio9i,. and their subsequent contradiction in all material 
ijgarticulars, shews the way in whjch they are conn/ected in a 
fy^^toKJf and the impossibility of holding to it. Grentlemen, 
jt^ifei^ still another positive contradiction: — Hare says he got 
iM»'.moiiey from the assistaiit of Knox* Is it notf proved by 
Pat^rson that he did? • Bi^t not only so : Does not Paterspn 
ayr^ar that |Iare as frequently acted as principal as Burke did ? 
ap^hd he (Paterspn) divided the money, to prevent disputes* 
Qlir^ly yon wiU bdieve the testimony of Paterson, in opposi- 
tion to that .of this man Hare* 

. Gieptlemen^ 1 have very nearly done, and will relieve you in 
<a few QU9i:|te8. ) come .to the ^result. Perhaps it may he imar 
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gteld) thfti beeavM this woman has lost ker Ufe, aad tibM9^ 
p^ ekar aoeoant ^ the manner of her deaths it lilay, thtrefim^ 
be HQftToiAMe, to hold Bnike gnilly of Ae oMitdev, as^lMng 
the mo8t probable account of it. Bnt, genUemm; t appr*^ 
bend, thai this would be no safe rule of judgment. The ease 
may not be expbined. It may be 1^ m niy^toy ; aa^ yet 
Ihelre'may dc4 be ground for kgal ooiiTiction^ You timet lMf» 
crediiUe legal evi&oee, such as to leave no reawMilMe or fiv 
donbte of the pannd'e gnill. I don't say, gentlemen, Ihait k 
1)1 to be pwhed eo fieMr, as to exdude every mere poasibifiljr; 
but you mnst have such evidence, as to leave no ffeasoimhk 
douhl ef tiie guilt of thfe man. But there is no dSffienltyv ia 
any view, of accounting for all that appears. Whnt^ tf ihdt 
rattan, who comes before yon, aeoor^ng to his 0wn a ee o n n t^ 
with his hands steeped in the blood of his follow ereatan% 
breatldng nothing but dtedi and slaughter :-^What it that 
eoUUbloMled, acknowledged villain, ehovdd have determiictf. ts 
eensummate hi^ viHainy, by making the prisoners at Um • har 
the ^laet victims to his selfUmess and cruelty ? What is thets 
to restrain him ? Do yon think that ho is incapable «(tt ? - db 
10 impossible for any man that heard the trial to think so ; mid 
if so, what difficulty is there m accounting for the whole matv 
t0f? The morder m^t have been commiiled by hin^ and' 
all thf means prepared by him, for exhibiting the appeaftmee 
^f dvcurastanoes to pi^ve it against Burke. It vnA not do t^ 
say that this is a ease of proof by circumstances ; and^ them^ 
fore, any probability, or anv suspicion, is enough. Tme ii i% 
you must determine oq the weight and con^nsivenesb tfia 
mroof by eircuinstancea. But it is still by cvtofenoe^ aad aM 
by mere conjectures, suspicions, or probabilitieB, that ydar 
judgment can be guiiedb You must have <E)(^afceJdbice in t^ 
as well as In all o^er cases^ that tiie crime was committed^ and 
that the primmer was the person who committed it. Gmtk^ 
men, if it wwe otherwise, what would the ciimdition of any 
man in this country be ? If a man^s Ufo, or liberty, or tjtaf 
«teter, were to hang on the breath of su<^ witnesses ae Hare 
and bis wife, what security could 'any lymn have fov Ueeniff* 
lenee in society for a single hour? It is the easiest thmg 
possible for such a base villain to destroy the Jift^ or the ebn>* 
ifition, .or the happiness of any man. 

The jprinciples and rules <tf evideoce, are among Ae amst 
sacred rights <^ tlie people of this country i They hav6 been 
much insisted on by aH the beet lawyers and judges, wh6 
)iave had to deal with such trials ;-'-and any violation of theni^ 
under the influence of feeKng, wouM break down Acrsecurittei 
ttin^ ifHch we aU livef in safety. I frust, therefore, thai in 
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4ik' oasQ you will do your duty to- your oountrv, and to thir 
prisoner ; aad that^ Without clear I^al evidence of liis guilty 
tou wffl not convict him of the dreadful vrime with which h^ 
m charged. 

Mr Henrt Cockburn.— My Lord Jwtice^Ckrkj — Gcn- 
tfeMen of the Jury. — I have the honour to eddresg you solely 
ail counsel for the female prisoner ; and considering the hour^ 
1 win not hasten, but Atrrr^ over, the facts and the view^ 
x^poh which 1 feel the firmest conviction that you can pro*, 
v^nnnce no verdict, so far as she is concerned, but <me that 
«rill dedare that the chaige' against her has not been proven* 
In stating these facts and views, I shall assume^ (though ii| 
lira' face ot the admirable address which you have just hewd, \ 
aaanot admit),—- 1«^ That there was* a murder committed; 
and, 2i%, That it was committed by the prisoner, Burke*. 
StiU I maintain, thut there is not sufficient credible evidence 
to-convict this woman. And if you knew how to interpret 
4i« pleadings of counsel as well as we do, you would have 
dben peiiectiy weU, that the Lord Advocate himself feels that 
ihere is a most material difference between the cases of the 
two pilniiels. 

' It is not alleged that this woman was a cBreot actor in the 
unorder. The case is only attempted to be made out against 
lier, by saying that she was what our law terms art and part 
ofk; which, m this case means, that she had such accession 
to it, before and afW the fact, that the l^al gmlt of it was 
truly her^s as well as his. This makes it absolutely necessary 
that we should have some idea of the nature of that accession 
which will involve one, who is not a direct actor, in the guilt 
at the primary offence ; and, on this subject, I am glad that 
1 can instruct you in much clearer and more autboritatire, 
language than any that I could employ of my own. JFVrs/^ 
as to the case of accession before the fisict, Mr Baron Hume says^ 
page 271 of his first volume, — ^ That if the assistance is in« 
^ mreetonly, and remote; this, though accompanied loMthe 
knowledge in general^ of the actor's malice and evU design^ is 
noi a warraTdable ground of comneHon. Put the case, that 
John reveals to James his purpose of revenge against a 
certain person, their common enemy, who resides at a £»- 
iBBce; wd that James lends him ahorse for the joutmeg^ orfwr^ 
f fdshes him with money at his request, to carry him to that 
qaarter of the country. Some- wews after, James is informed 
that the person in question has fidlen ; but as for the man- 
ner and circumstance of his death, these he only learns 
^thfough common fame, after the thing is done. Though 
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^ higlfly blanc^eable in the part he h^ takei^ he is. not howeim 

* punishable capitally, as art and part of the murder. ' . Ith^ 
with respect to accession after the fact, he says, (page 21!l)^ 

* to assist in concecUing the dead body; to harbour the adorsi 
^ and help them, to escape; to rescue themjrom the 'Officers ^ 

* Justice; to bear false toitness for them on their trial ;. or tQ 
^ persutide others to do so, or to suppress their testifnony agaim/^ 
^ them : All these are, doubtless, immoral, and criminal actfi^ 
^ and may naturally give rise to a suspicion against those wjbo 
' so far forget their duty, of a deeper concern in the deedj 
^ but they are no part of the history of this murder: ii^p 
'they do not even necessarily infer an approbation of iti 
' since they may be done out of affection only, or compassion for. 
^ the actors, to relieve them of the consequences. of that wh^ch) 

* cannot now l)e remedied or undone. ' . 

These principles are illustrated by a case reported by Buc-^ 
nett, Yj7. 270^, which, in some particulars, bears a remarkably 
resemblance to this one : — A woman became the mother of ,tifB^ 
illegitimate child* A man of the name of Smith o^ered tbj^ 
child to Taylor, a medical student, for dissection. Taylo^ 
a^eed to take it, and went to a garden to get it. On comii^ 
tnere, it was found that, the child was not dead. On thisy^ 
Smith, in Tayhr^s presence, killed the child, which Taylor then 
took away, and concealed, and refused to give any account of, B^ 
and Smith were tried for the murder^ Smith was convicted ; 
but Taylor was acquitted, on the ground that presence^ — ^^'A^K 
away the body — and ooncealirig it, were not sufficient acts of ac- 
cession to justify a conviction for murder,-— even though tbesa! 
acts were apparently committed by the person from whom the^ 
reward of the murder was to proceed. This was in 1807, and 
the learned author seems to approve of what the Jury did* 

Now, what is the history of this woman's connection with, 
this crime ? The general features of it are not disputed. Botjii 
of the prisoners state, in their declarations, that * they were. 
' never married, ' — by which they plainly mean, that no regi^^ 
lar marriage ceremony was ever performed between thexn* 
But the relation of husband and wife may be contracted bjF 
the law of Scotland, without this, — by merely living togpUiia^ 
as married persons ; and, it is clearly proved, that these tWQ 
have been living in this manner for nearly ten years; nor haa 
there been any attempt to prove the existence of any legal imn 

Ediment to their being thus married, by conjugal cohabitation^ 
all probability, therefore, they are married, — though nomeq^ 
them may know it. But, at any rate, in amoral sense, she mW 
as completely under his influence, as any wife could be tojpay 
husband. Great allowance, therefore, must be made in jud^pg. 
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of her conduct, from the con troul' which he may have exercised 
cfver her ; and for the interest which she Hi^y naturally, and 
ihdst properly, have had in concealing* her husband's critnesJ 
For it is impossible to shut One's eyes to the fact, that this hus- 
Imnd was a professional resurrectionist. His trade consisted in 
supplying anatomical teachers with subjects i a trade Which, 
#hen conducted properly, is not only lawful, l)ut absolutely 
necessary. The remains of mortality fbrm the materials of 
that sdence, by whi<^h th^ sufferings of mortality are to be al- 
leriated, or its date prolonged.' But however necessaiy this 
Employment may be, tliere can b^ no doubt that it is one which 
necessarily corrupts those who are engaged in it. It is shocking 
in itself ;— it is generally conducted in violation of law; — and 
it must always be conducted by a disregard of the most sacred 
and reverential feelings of our nature. So that, in judging of 
her delinquency, she is fairly entitled to have her proceed- 
ings weighed in reference to the situation in which she acted. 
She was the wife of a person who bad a professional connec- 
tion with dead bodies, and with whom no woman could live, 
without seeing many things, which iare better imagined than 
told. A thousand circumstances may concur in the life of such 
a woman, even where she is perfectly innocent, any one ot 
which Would be fatal to the idea of innocence in an ordinary 



Under this man'd roof a murder is committed. But, m the 
Jlrsi place, it is not even alleged, that the woman was directly 
giiHty of any part of the violence used. It is not asserted 
that she ever touched the old woman, or instigated any body 
else to ' touch her. In the neo^f place, it is proved that she fled 
from the place where the murder was perpetrated. She and 
Mrs Hare both left the room, — ^both alarmed ; and Mrs Hare' 
^kscribed herself as powerless. They never returned till 'the 
hody was disposed of. I should hold, gentlemen, tliat in the 
tase of a wife, this refusal to be present at the commission of 
thie crime, was nearly enough of itself, — not to make her in- 
niocent, — but to save her from the consequences of murder. But 
M *Dougal did more. It was proved by Mr Alston, a most 
respectable and accurate witness, that he heard a person strik- 
ing oA the outer door, and calling out, with a female voice, 
^Police — Murder, ' He was quite positive that this was done 
by a female. Now, who could this possibly be, except the' 
prisoner ? It certainly was not the old woman, because 
Alston swore, that when these cries were uttering, he, at 
the same moment,^ heard her dying sounds, which he dcs* 
cfibed as the stifled moans of an animal sufl^ocating. He was' 
positive that these two sounds were heard at the same tims«' 
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This ex^liides the poadl^ilily of the crm of alerm Jiaviii|^, pi^ 
ceeded from the woman who was killed ; — and they ceitainl}' 
did not proceed from Mrs Hare, — ^becauae that witness did tufi' 
pretend that they did. There was nobody^ therefore, horn 
whom they could ham possibly proceeded, except from M^Dmi-^ 
j^i who waa the only; other woman there. 

Now, if you believe, these facts, — and unless you Ibefi^ 
them, the prosecutor has no ease» for they ace proved by h»' 
own best witnesses, — I apprdbend that the accessioii of tkis^ 
woq^an is infinitely too slight to warrant her beii^ treated v^ 
guilty of the principal offence. She was in the house, — becaiiss^ 
li was her husband's. She was silent after the crime was dops^^ 
■^ — because even Mrs Hare told you, that she. did not tfaiak il 
was natural to expect that a wife would betray her hui^HUidi^ 
But as soon as she saw what wa^ going to be done, she fled ii|> 
horror, and gave all the alarm that she could. 

In this situation, let us see what it js that the prosecutor le*^ 
lies upon. And let us, in the ^st place, consider what sort of 
a case is made out agednsf; her, indepmdenily of the iesiinumy ofiks^ 
two accomplices^. This will enable us to see distinctly, how* 
much of the prosecutor's case depends principally, or entir^f 
upon that most suspicious evidence. It will be, found, if I am 
not much mistaken, that these is no case wJuUever against the 
prisoner, except what resolves, ultimately, into the testiminiy'' 
of these aecomplices; and, if this be true, bar eonviedon is 
impossible. 

Instead, of going through the proof in detail, it will be eqval*^ 
ly fair, and much shorter, to select the principal eircumatinoail 
on which the prosecutor seems to rely ; and to consider what 
they amount to. So far as I. have been able to discover, they 
seem to consist merely of the following particulars : — » 

After the. old woman was in the house, M^Dougal told Mn 
Connoway to look after her, as there was nobody else in the 
house, and she might go out. Hie prosecutor seems to con- 
sider this as a proof, that she was aware of what waa intended 
to be done in the evening, and wished to prevent the vietm 
from escaping. It rather seems to me, that her speakiiq^ to * 
Mrs Connoway at all upon the sidnect, is a proof that she ' 
waa then ignorant of her husband's designs ;*-and seeing that ' 
he had brought a stranger and a beggar to the house, I oan-^ • 
not perceive any thing of the slightest consequence, in hop 
tell]^ a neiglibour, when she herself wasgoii^ out, to look 
after the house. 

It was next urged, that after the crime had* been committed^ ■ 
the prisoner gi^ve a false account of the transaction. Two e»* '. 
amples of this have been specially founded upon* The iinpill 
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of* imitof them ioj tliat she aceounted fbr the old woman neitt 
qu>niijig, by saying Uiat she had got troublesome during the 
nij^t, and had been kicked out of the house. The import of 
tim other ifi^ that she accounted for certain appearances, to Mr 
Fiabar, the Lieutenant .of Police, by saying that a woman had 
lain in in the .room ; that the oUi, woman was still to be seeUy— 
and had i^dogized in the Vennel,^ for her misconduct during 
the n^ht I have no doubt whatever, that the whole of these 
alatementa ' are false. I admit that they were, mere inven* 
lji|Q%^rt4ttIlen upon to conceal the crime. But this is not only 
their explanation, biit their defence. She wjbs aware of the 
aiispected, or the guilty, trade which her fiusband was engaged 
i»; and I have not a doubt that she was obliged to resort to 
similar deceptions every, week. It was her misfortune to live 
itta situation in which, eyen when there was no idea of 
any thing like murder, she was hiKbitually obliged to make 
false statements to account for the possession of dead bodies, 
or to avoid the suspicion of having them. An<^ allowing that 
these falsehoods were iovented in consequence of her knowing 
that the murder in question had been committed, they amount 
t9 nothing more, than that the deed being done, she conceakd 
iti;— e proceeding which might afford strong evidence ag^nst 
any body else, but which i^ords nothing conclusive against 
a iiear relation. It .may be wrong ;— but where is the son who ' 
would not conceal the guilt of his father? And, of all rela- 
tions, how can it be expected that tlie wife, whose interest, 
aa veil as h^ affections, are involved in his, is, merely for 
th^'Sake of justice, to become the betrayer of her husband ? 

Then, it has been held out as decisive agaiiit her, that 
whefr Mrs Gcray mentioned the discovery of the iiody to her, 
she offered her money to be silent, and that her concealment 
would be worth £10 a-week to them ; adding passionately, 
< ify God^ how could I help iif Her scene with Mr Grray, 
though founded upon separately by the prosecutor, was exactly 
of the same kind* She fell upon her knees to him, and im- 
plored him not to interfere. Now, in the ^si place, though the 
body had been found by this time, it had not been ascertained 
to have been murdered ; and there is not one thing that she 
did^ or one word that she spoke, which might not have happened 
exactly as it did, if a body, though innocently come by, had 
beea found in the hou^e. She would have been equally in- 

{'ured in her circumstances, and equally urgent against pub- 
icity, although nothing could have been said against her, ex- 
.eqf4 that there was a subject under her roof. But, in the n&xt 
place, assuming that thes^ were the expressions of a persott 
ecuaeious that a murder lad been committed, and in horror 

A a 
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for iU disclosure, they are accounted for by the obacrradofi 
which I have already so often been obliged to make, about 
the natural tendency which she had to hide the delinqnency 
of her husband Does it go far to implicate a wife in a crimt 
committed by her husband, that she oiflfers money for its con*- 
cealment ; 6k-, on her knees, implores a probable discoverer 1n^ 
be silent ? 

The prosecutor was farther at the paiiis to call yoor atten^ 
tion to the fact, that next night she followed the men to 
Newington. I cannot think it worth while to detain you for 
a moment on a thing so utterly frivolous. Mrs Hare, wltt> 
went there also, says that they went there lest the men shifaUL 
fall a fighting again. But whether this rcas6n was the true 
one or not, it is utterly absurd to set up this circumstance as 
of the slightest importance either way. If the prisoner had 
no accession to what was done on the first night, it is not 
il^orth while inquiring what she did towards the dispoaid of 
the body the night after. 

I believe, gentlemen, that if you will ransack both yoRjtr 
notes and your memoriies, you will find no material circam- 
stances, independently of those mentioned by the accompli- 
ces, against the female prisoner. Before coming to the tes- 
timony of the accomplices, I should wish you to ask your- 
iselves, whether these circumstances form sufiicient evidence 
against her? I apprehend that they not only don't farm 
sufficient evidence, but that they form absolutely no evidenee 
at all. I don't dee one circumstance which might not have 
been expected to occur, although it were certain that this wv^- 
man was quite innocent of all accession to the murder, in oob- 
sequence of the two facts, that she was in the situation <^ wife 
to a person whose trade she could not disclose, and whose 
crimes she was tempted, and perhaps bound, to conceal. Ac- 
cordingly, the prosecutor concurs with us in thinking, that with- 
out the accomplices, he has no case. His Lordship has pre- 
tended, indeed, to argue otherwise. But his own conduct es- 
tablishes what his real conviction is. It is always the duty of 
the public prosecutor to bring the guilty to trial when he can. 
'He has no right to take culprits from the bar, and place them 
in the box unnecessarily ; and, therefore, the very fact that an 
ac^mplice has been made a witness, is a proof that, in the 
opinion 6f the public accuser, he could not do without them* 
' If the prosecutor's statement be true, these two acfcomplices were 
the property of the gibbet. Why, then, has justice been robbed 
of their lives ? Because the Lonl Advobate tells you, that their 
being made witnesses, was * a necessary saciijice. * 
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, JBoikqf tk€ partie$t thm^ are agreed^ that you cannot con-; 
idct beriB,, except upon the testimony of tb^fie associates. Now, 
inep far »s JVI^Dong^d is ispnoemed) this brings the matter to 
a Tery. 8im{)le and intelligible issuer I hold these witnesses, 
who are thus represeiited to you, by the public prosecutor, aa 
absolutely indispeAsable, to be not only unworthy of credit,. 
but I hold them to be so abominable, that the necessity of 
elajmiag credit for them, pollutes all the other evidence in 
&e case. . I shall explain immediately what I mean by this. 
But, in the meantime, kt every ward tluU tiiey say be assumed to 
be true. This assumption may be fatal to the other prisoner, 
jMoaose they say that he committed the murder with his own 
hoods. ' But i^lv9.t is the import of their evidence, holding it 
4Jl.to he correct, against M^Pougal ? .The prosecutor himself 
bak wHy been abl^ to select two ci^cumiatances in their testi- 
mony^ ^ d^otisive against her. 

The.,fil^pf'th69e is, that in the.forenoon she talked of her 
husband }mving got a s/iot in the house for the doctors. The 
Uai'efi^xpl{4Q that they understood by this phrase, that a per- 
jBon was secured to be murdered for dissection. Now, although 
ilatlwg can be more atrocious than this, I don't hesitate going up 
to it fearlessly, and without flinching; and, I n^aintain, that it 
inroves nothing) except that she was aware of the intention to 
commtt murder, and that she did not disclose it ; and that this, 
lioweirer guilty it may make h^, does not render her to be con- 
iriBled as accessory of that murder. To know of an intended 
wwrdeTy afnd to conceal it^ U not^ in law, egvivalent to being 
4Jk« im^rd^er by accession. I have read you authoritative 
attttements to this effect, from our most learned and practical 
cranunal lawyers ; and although there had been no authority 
4nii the subject, I should submit with confidence to any Jury, — 
vAo are idways the judg^ of tlie degree of accession that is 
S-~-that thQ failure, by a very nearrelation, to disclose 

iixteiided crime, is not mudb worse than its concealment by 
Ihat' relation after it is committed. Although, therefore, there 
Im fom^tbing inconceivably horrid in the very existence of such 
a .phrase,-— you are not to be misled by that circumstance ; 
.'whichy unquestionably, does not place this woman in a worse 
recondition than she would have been in, if she had admitted in 
.iter declaration, that she knew what was to be done that night. 
)Sileh an admission, whatever effect it might have had as a 
^fort-cf a circumstantial case, certainly would not, of itself, have 
involved her, legally, in all the consequences of that which she 
was aware of, and did not reveal. 

The other circumstance is, — ^that when the crime was about 
to be actually perpetrated, she did not interfere to prevent it. 
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What I havtt just been sayiag, disposes of this circumataoie 
hIso. If she could conceal her knowledge of ^ die erime, with- 
out being thereby guilty of it, of course, she is equjaUyfim 
0( this guilt, although she did not interfere to obstruct it* But 
the true answer to this circumstance is« — that, in point of fiMUt, 
she did interfere. She not only fled, but gave that allovi 
which was mentioned W Alston, and which I defy -you to4t- 
qount for, except on the supposition Uiat it proceeded fteii 
her. 

This is all that is sworn to against her, even by the Hares. 
So that, assuming the whole of the prosecutor's evideiice to4K 
credible, the sum and substance of her guilt is, that sheJbrM 
knew qf the crime and 4^ nai disclose ii, — and that tboit t^kr 
it w€is perpeirfUed in fpite qf aU that she could doy she mi 
only denied it^ but invented false stories to hide it The know- 
ledge of it before-hand, and the concealment of it afierwa^ds, 
constitutes the whole of her guilt in this matter. That thst 
guilt is great, cannot be denied. Morally, pcdrhaps it la eqval 
ta murder,— rin law, it is certainly not much beneath i^ Bat 
still it is beneath it. 

But really, gentlemen,' we give the prosecutor a motft un- 
necessary and unjust advantage, when we talk of the- credltl- 
lity of these his necessary witnesses, and allow them to^ weA 
up eveiy circumstance according to their own pleasare»^!l 
cannot form the idea of any Jury's being satisfied -wilh^flit 
evidence that what tJbe accuser thinks indispensable* \*Q0 
learned friend who prosecutes here, has demonstrated 1^'^ 
x^nduct, that he i$ satisfied that you ought not to convict wiiheiit 
the evidence of the^ associates; and thus we are absohlta^ 
driven to consider what credit is due to those witnesses.. If 
you shall ^sgree with me in thinking that it is an abaelale 
sporting with men's lives, and converting evidence inta a 
., mockery, to give the slightest faith to any thing that thess 
persons may say, then we have the authority qf the pMie 
accuser himself 9 for holding that you must acquit. Now, <m what 
does these witnesses' claim to credit, rest ? One of them u a pre- 
feaeionai body snatcher ; the other is his wife. So that, nide- 
pendently altogether of the present transaction, they cone he- 
fore you confessedly vitiated by the habits of the most H^ 
gusting and corrupting employment which it is poenble to 
be engaged in ; and one, of which the chief corruption arisis 
from its implying, that he who practises it, has long been ae- 
custoraed to set law, feeling, and character, at defiance. Then 
they both confess their direct ac-cession to this particular infardcr ; 
a eonfefssion, which, if it had been made at the bar, would have for 
aver disqualified, them from giving evideqce in any Court ef 
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Not having been made at the bar, they are admis- 

tftbte. But sinice they have made the very ^me confession in 

4fae witness' box, their credit is as completely destroyed in tfa» 

-mifc case, as it would have been in the other. Hare not only 

-Mknowledged his participation in this offence, but he admit- 

led'circumstances which aggravated even the guilt of murder. 

He confessed that he had sat coolly within a few feet of the 

<fcody of this wretched woman, while she was expiring under 

the slow and brutal suffering to which his associate was sub- 

jeetiog her. He sat there, according to his own account, for 

dbout ten minutes, during which her dying agonies lasted, 

^^wHhout rairing a hand or a cry to save her. We who only 

hear this told, shudder; and ycft we are asked to beHeve the 

-nan who could sit by and see it. Nor was this the only scene 

<€'the kind in which they had been engaged. The woman 

•Mknowledged that she ^/uxd seen other tricks of this kind be- 

* Jbre- tkis» ' The man was asked about his* accession to simi- 

^ ittr erknes on other occasions ; but, at every <}uestion, be avail- 

• edi himself of his privilege, and virtually confessed, by declining 

to answer, 

I 'kmHw very well, that in spite of all this, they are admis- 

riUe witnesses. But tt?% does the law admit them ? Why, 

}u»t' because, after they are admitted, it is the province of you, 

'Gentlemen, to determine howiar they are to be believed. Vou 

ave the absolute monarchs of their credibility. But, in judging 

H»f *thii9, do not be misled by what Juries are always told of 

^'those who turn king's evidence,^ — ^that they have no interest 

MMW but to speak the truth. In one sense, no man hais any 

'Interest but to speak the truA. But it is notorious, that there 

'is nobody by whom this is so universally forgotten, as by those 

-^w*ho make a bargain for saving themselves, by betraying their 

^aisoHates. These persons, almost invariably hurt the ih- 

-lei^sts of their new master, by the excess of their zeal in bis 

ik^vice. They exaggerate everything; — partly from the de- 

ilire of vindicating themselves, and pully to merit the reward 

•for which they have bargained. And you will observe, that 

in this case, these persons stand in this peculiar situation, that 

«N> Ikr as we know, they are still liable to be tried for similar 

<9iiences. There are other two murders set forth in this very 

-indictment ; one of them committed in Hare's house; and if we 

'^fnay jndge from what these persons say, they have been en- 

gtiged in^ther transactions of the same kind. They came from 

lAfe jail to this place to-day ; and they are in jail again. Do 

yon think it is very improbable, that when coming here, they 

should feel, that if this prosecution failed, public indignation 

trould require another victim, and that notUng was so likely 
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The worst feature, perhaps, of their eyidqmpe i«, that it is 
nece^ssu-ily given unaer the feeling 5f this subsisHifg inteirei^ ' 

The prosecutor seemed to think that they gave their efvi- 
Jecce in a credible maimer, and that there waa nothing in 
thoir appearance beyond what may be. expected in. .that of any 
great criminal, to impair the probability of their story* - 1 en^ 
tirely differ from this ; and I am p^eptly satisfied that s6 do 
you. 'A couple of such witpesses, in point of tnere extermd 
manner and appearance, never did my eyes behold. . Ifare Wai 
a squalid wretch,— oh whom the habits of his disgusting trad^ 
want, and profligacy, seem to have been long operating, isi-or* 
der to produce a monster, whose w31, as well as his poy^ty, will 
consent to the perpetratioh of the direst crim^. The Iiord 
Advocate's back was to the woman, else he trou)d not hat^ 
prbfessed to have seen nothing revolting in her appearance. I 
never saw a face in which thei lines of profligacy were niore dis^ 
tihctly marked. Even the miserable child in her arms, — m^ 
stead of casting one ray of maternal softnciBs into her comity 
nance, — seemed, at every attack, * to fire her with inienser. 
anger and impatience; till at last the infant was plainly ntod 
merely as an instrument for delaying or evading whatevcir 
question it was inconvenient for her to answer. 

It is said that they are corroborated. Corroborated ! llese 
witnesses corroborated ! ! — In the^rsf place, I do not uiidei^ 
«tand how silch witnesses admit of being corroborated. If the 
prosecutor has a case without them, let him say so. But if he hav 
not,— >if something material must depend upon these witneSBCs,— 
it is in vain to talk of corroboration ; because, in truth, the tiling 
to be corroborated does not exist. You may corroborate adbiiM- 
^fiil testimony; but the idea of confirming, the lies o€ thess 
miscreants, is absurd. The only way to d«d with them, ia to 
deduct their testimony altogether. It is like cbrrbborating a 
dream. The fiction and the reality may possibly be both alike; 
but this accidental concurrence does not niake the one stronger 
than the other. But, in the tiexi place, instead of being corro- 
borated, there probably never Was a case where suspicious evi* 
dehce had the death-blow given to it by so many palpable con- 
tradictions. I won't attempt to go over thesa; because I will 
not impair the force of that most admirable analysis of (he 
evidence which was given by my learned fiitfid, the Deani He 
collected — and contrasted — the various particulars in whidi 
Hare and his wife contradicted each other, and in which boA 
were contradicted by all the credible evidence in the case. If 

<^ The child wns rery ill of hoopingKOngh. 
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you, Gendemen, can get the better of that fiiir and ppwerfsl 
GODtraat, you will db more than I caii) and may convict ; — if 
not» you cannot. My impression is, that these witnesses — • 
who confessedly need corroboration — have not only not obr 
tained it, but have been met by inconsistencies, suf&cieht to 
have cast doubts on testimony otherwise pure. But the simple 
and rational view for a Jury to take, is, that these indispensa- 
bie witnesses are deserving of no faith in any case ; and that 
the idea is shocking of believing them, to the effect of convict- 
ing in a case that is capitid. The prosecutor talks of their 
;being sworn ! What is peijury to a murderer ! — The breaking 
of an oath to him who has bn^en ^ into the bloody house of 
•life!' 

' His Lordiship's last appeal is to the prisoners' declarations. 
As usual with our public prosecutor, he has studiously gone 
durough. these parts of the proceedings, and has culled every 
statement, and every word, which could be made to bear a- 
gainst the accused; and concludes, that so much falsehood 
•could not have been reared by any innocent man against him- 
self. I have not the slightest doubt that all this was most fairly 
«lone, and I only differ from his Lordship as to tlie result. 
These miserable declarations are always the last refuge of the 
prosecutor in a doubtful case ; insomuch, that whenever Juries 
9ee that they are much relied upon, they may, from that one fact, 
be perfectly certain that the accuser is uneasy about his other evi- 
dence. You are aware what a declaration is. A person accused 
js taken, generally under all the agitation created by the first 
suspicion, into a room, where he finds a Magistrate, and It 
prosecutor, and two Sheriff 's-officers, for witnesses ; and there, 
deprived of all assistance or advice, he ia asked to account 
for every circumstance* whether real or supposed, which seems 
to render his conduct suspicious. Happy is he if this operation 
be repeated only once, — ^twice,-^or even thrice. He is liable 
to have it renewed day after day, — even after his commUtalJbr 
Ilia/, tUl his declarations, as here, may amount to five or six ; 
and all this matter is accumulated against him, for the day of 
trial, when it is critically examined, and brought elaborate 
ly forward to fill up all the chinks of all the rest oif the evi- 
' denoe* I assume every thing to be quite fair on the part of the 
Magistrates and of the accuser^ I know that the man is alwaj^ 
wanied not to criminate himself: and I know that he need not 
aiiswer unless he likes ; but I also know, that if he does not 
answer, bis very silence is invariably construed against him ; 
and that, although truth is always tlie safest course, it is one 
of which the safety is not always seen, even by innocient men. 
There is an irresistible temptation to account for present ap- 
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pearances, iirhich 9iak|BS either silence or truth e:|treii|ely o^iv 
A man of great iirnmess, or of great experieuee lu'suci 
scenes^ may have sense to hold his tongue, or courage Uy sj/fsaff, 
the truth, the whole truth, and nothing but the truth ; — but, 4 
man of any weakness, or who sees that he has been caught in' 
ugly circumstances, and who, from his very consciousness of ionor 
cence, is naturally burning for inunediate liberation, has reoourse^ 
almost to a certainty, to any statement, whether true or fals^ 
which seems to be convenient at the moment. He thinks q| 
nothing but the present instant, and never dreams of the curioi;p 
web that is to be weaved round him, out of his own declius^ 
tions, at his trial. Whether this accounts for the fact or not, I 
cannot say ; but I hold it to be an unquestionable fact, tliat thi^ 
declarations of the innocent are very nearly as false as those ojf 
the guilty. I have no doubt, therefore, — ^though I must cou^ 
fess, that I have not been at the pains to study them, — that df^ 
declarations in this case are cranmied with inaccuracies^ ao^ 
probably with lies. You, of course, will give what effect to ih^ 
you think proper ; but I submit to you, that there never was ii^ 
case in which the circumstance was of less weight. Decora- 
tions are great favourites with accusers ; but I have long o));:, 
served a growing disregard of them on the part of Juries ; ao^ 
they are particularly useless in any question like thisy wheie 
the maker of them, though he may be innocent of the crup^^ 
for which he is tried, was unquestionably giulty of other criiu^ 
which made truth equally inconvenient. 

I have only, in conclusion, one other word to say to yoaon 
a subject' which has been often alluded to fi:om all quarters,' ui 
the course of tliis long and singular investigation. Every 
body admits that there never was a case tried, in which th^ 
prisoners are more likely to suffer from prejudice. Their 
traffic was revolting, even when conducted lawfully^ Whea 
conducted under the suspicion of its being accompanied by theft 
or murder, it is scarcely possible to get the mind, eyen of 9 
Jury, subdued to the cool consideration of the legal evidenee. 
In addition to all this, this question has formed the subject of 
universal conversation; and the whole story, and even the 
pretended evidence, have been fully discussed in the publid 
prints. The result of this is, that there is probably not one 
of you. Gentlemen, who came into Court to-day, without a 
strong impression against the prisoners.' You have been so. 
powerfully warned against mistaking this impression for that 
conviction arising from the evidence, on which alone you ought 
to decide, that I shall only make one other observation on the 
subject : It is, that the law supplies you with a clear rule for; 
your guidance, in all such cases. The prosecutor ia bound to 
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fror% Itii cua ; and tf be fbils, no matter from wlmt tlio ftat- 
-Ure^JtiBj proceed, — the priBoner is entitled to an aqqiuttol. 
May^ more, if there be a doubt, — I mean a rational doabt,-t« 
ihe prisoner ia entitled to the benefit even of this. 

C^ it possibfy be said, that there is no rational doubt in 
tU^ case? So fiur from it, that I am perfectly satisfied, that 
If' M*Dongal had been under trial for an ordinary murder, of 
windi the puUie had taken no particular charge, no prosecutor 
irould have seriously asked for a verdict against her upon this 
tlroof. But what she is ehdangeifed by, is, the cry of the pub- 
lic fbr a victim. I need scarcdy remind yon, that this is a cry 
io' which you, who are set apart froin the prcgudioes of the 

tublkv and are sworn to look to the legal evidence ailone, must 
6 completely deaf. Let the public rage as it pleases. It is 
the dtity, and the glory, of juries, always to hold the balance 
the more steadily, the more that tlie storm of prejudice is up. 
Hie time will come when these prejudices will die away* In 
th^t hour, you will have to recollect wbethte you this day 
yielded to them or not; — a question which you cannot answer 
t6 the satisfaction of your own minds, unless you ew then 
recall, or at least are certain that you now feel, legal grounds 
for convicting this woman, i^»r deducting all the evidence 
of the Hares, and all your extrajudicial impressions. If yoii 
have such evidence,—- convict her. If you have no(>*-ryour 
safest course is to find that the libel is not proven. 

Tke Lord Justics-Curk charged the Jurp^ — His Lordship 
b^;aii his address, by stating^ that it afibrded him, as well as 
faSs brethren on the Bench^ the greatest satis&ction, to think, 
fliat in a case of so^culiar a nature, and involving, as it did, the 
life or death of the prisoners, their defence had been conducted 
by the most eminent counsel at the Bar, and with a zeal and 
consummate ability winch, in all his Lordship^s experience^ he 
had never seen surpassed. 

His Lordship next expressed himself perfectly copfidentf that 
in determining on the evidence laid before them, the Jury 
Would divest their minds of every thing they might fiave read 
or heard, haviing the slightest tendency to eaccite .a prejudice 
against the prisoners at tile Bar. The fiite of these persons 
fdl to be determined by the evidence which had been 1^ Knee 
the Jury were placed in the box, without negarding, and laying 
aside altogether, the statements or discussions that might have 
previously met their eye. The case, too, was to be viewed entire- 
ty apart from any of the popular prejudices or notions that were 
aiSoat^ and the evidence examined md weighed, as scrupulouf- 

Bb 
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]y and sttietiif, as if the enme cbai^ed wmv : oM.usuM^lllb^ 
with Uni etttraordiiuiiy oipcumstancee winch Ittd^iiptieidiiKi^ ill* 
teiise an ittter^st in all classes of people. ? i. . r r 

In reference to the evidence adduced, his Lord^p riwyse^ 
terbed it as partly drcwMtaniiai, and pardy direct; aod/ob- 
aerved, that it was upon a careful and ddiberate escamnatwi 
of the whole, that the Jury must give their v^vdiot our )tbegiiik 
w innocence of the pannek. The ^mnanstaiiUal endonee^lid^ 
^tteedof the pami^' guilt, ' consisted of a.IongJmiR qf.Akslft 

'ttrd an^umstanees, telling to establish thajt theywier^ iM^ 

jderlktsi as Actots, or art and part, in the murda? liheftwd i Whifc 
ibe (firec^ evidence, again, consisted entvely of the evidaieasf 
Ware naad his wife, the associates in the erime. It woiil4, 
ibsrefere, be proper to look at the ease, Jket:, in referenoet Ip 
the cii^cnmstantial proof adduced; and, seoom%, as it i^pems 
to stand on the evidence of these two persons. It wae. ^djr 
upon afair and impartial consideratieii, nrst of each separat0l|r9 
Wdthen of boA combined, that a jusiverdiist could hepsih 
nomiced. • 

After these preliminary observation^ and stating iter tibe 
Jury, that in regard to the circaunskmikd mridenxrHL mmM^ 
be takenas a whole, and not to be Iwokan down or sopanilffl 

^ into distinct or isolated parts; and after Isfysng i^-dow«,jtlst 
the Jury miist, first of all, be satisfied thali the woman Dash- 
erty, mentioned in the indictment, lest hecil^. bywolfiMr, 
*— without evidence of which, there waano case befiune themr— 
the Lord Justico-Clerk entered into a careful and aunuM 
examination of ^e whole proof, so fiir as it oeinsisted of the 
cireunultantiBl evidenbe aHduced ; and commanting,>aa fae.vNmt 

'along, on the various &cts established, as they appeacedi lo 
bear on' the c&tpus dteUcUy the guilt of thetprisOneHs, es:tbe 
argiiments urged in explanation of their oonduet by tkm 
counsel on l^if behalf. His Lordship then stasted, thstit 
was the province of the Jury to draw their own loonelusiflP 
from the evidence which he had thus brought nnder rtheir 
view. * 

His Lordship n«ct proceeded to notice die aooownt of tihe 

' matter under investigation,, as given by the paanel^, in their 
deelamtions before the Sheriff; dissenting from the viswb 

' Ch]%wn out by the counsel for the prisoneiB on this aidbjeet, 
and giving it as his <^inion, that die admissions aeoonled In 
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- / ^ Wt Mit obliged tQ Qootrnt ouneivw with the vJfiO^p general ^tttpineot of 1^ 
, XjqiB^ JuAtiGe-Clerk's Jfpeech on Mm part o( the cate, ^s, without ^uotin£^ netHj 

the whole evidence lea^ and i^heatly given '^in the pteyiouis padt of ^is' ia^v^ 
' tknM $]o ihjittlice td lun Lohb]|ip*«> iofcMmtiani $ aor. wiaild thsir hetai^f bt 

pinpiMrlj iipdentood* 
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tipt? itigritdiflnte in Am prooE .He ob8arved» that; the,w6i|^ 
doe. ta the daclaratioiis.of Bmrke, eonld not be !iiteakeQed.by.tl|0 
fttet^ iAa^ifim differentikclariitioiittluui heentakea irom bim $— 
aft ^Yi0o tint ihad been nad, of tbe Sd aiid lifttb of Noy^iki- 
bttr, jraltttad selely to theaUcged.murder of the tirpintn Doc/^ 
4afilfr <umI ' had DO cbAneetioii wilih mj o^Hhev ehttxg^ , Before - 
befaif J fliked a iiagle tjueetioii; hodit pfiionera would be Miji 
bfr^e* abBriii^ tbat tkey w^o cb^iged witik tfie*eripe imiir' 
tMder inveitigatioiiv) mdwneuot bound, to «ilBW»riiii]^ qilWh' 
tioiMf) tkBt^m^t be ^t ibo then on tke %mt^e^^^»M^W9».r90J!'^* 
tMod .in the usual nBumsr, andnmatbe^bcM pepovfld^itbat Ifce^ 
denhiiQitums.of the /ptiaonera>weie^enitted fite^artd. tc&^M^* 
taitty; and that <they weia id their ooand mind and «o^r. fMinn^B • 
at' thpitimei Siieh diHdaratiopa» it :wae» . and .htA )mg hem 
tinnly eetafalifihed in Aerkw.of Sootlaiad,. «^ere legitimi^ evi-' 
denee.' The Jurjrwere, therefore^ l not: only > warrantad^ b^t 
biond' to teke thtmi'mte view^ as an. imporiatit ai^. ttiiaxfS€y- 
tionable pftrt of the case. His Lordship Idben prpcoeded ,to 
edamemr ob the nariousy improbable^ awl oontsadiftory i^ate- 
m aa lg givai» by the prisenars in. their dedarations, andp^rtiep-' 
bartyiin those of Borke; the account given by tinm o£ thfiji*- 
pieoeediBgs, appearing to his Lordsh^ aa utterly infstedibler 
■Mibaynnd alkfauBMUi faolirf; while theatatementSitbepiaelY^a' 
wave establishdd iby wilmesseS) against mhose teetiinwiy no pb-" 
jeatiMi hsst been attemptedy fo be ibeolately falsoy in e¥Ciry 
- plirtieular :of in|Kartaneeb: 
\ His Lorddiip then proceeded lioi the oensidevatiop of the 
'dbfmtevidglbee of the caae, aa .brought out; in tbe. teatiia4wy of 
fibre vaad hia wife ; and addressed tha Jury, in a«bstaiiee» :. fw 
IStUowa:*^ The nsouirks of the prisoners' oooneel, ion. this pulrfe 
^>«f die oaae, render it necessary fiirinetshoactly to azpUdftto 

* yaa tke.l»w with repind to the adnuasibility of wdi in gnjlt^ 
^.faoid the posilioin in inrhioh persons in that predicament stend^ 
^ifaa relation to their .credibility. As.^to m > admiseihility fff 
^ aoeh persons, it must be. perfectly obTioa% that, were 
V ovidsBee to he entirely ^rqected, the pmrposea of justice ivottld 
^ftirfikeiibe coaipletelydefeated in ocoidt cranes, wbic)iaii|^gfll|e^ 
^ rsUy, the^HBost heinous. It: is teue, that the peraona h^ quAO^ 
^ liMi bfltre admslted a ooncestein^ iJm perpetrAtioa of^tho 
f CTme-ehaiged in the indidtaaant ;. it may bo eo n c ed o d , mwal* 
f ly speakuig, that th^ ari equally guilty "mih the prisovera 

• at the Bar, or, if that be pessiUe, evmi mere so. Still it is 
f entirely out of the que^on, to go. into the idea nminfainad 
t ior the prisoners, that they axe, on that aeeottiit« to be et^i* 
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* iMered m hadmUdSbk air iiioompetant wttneMai. If.tfakd^ 
^^jeetlozi was good, it would be a eompendiow way<if gellinf 

* rid of the evidence of every joetitt mmmtt wlio adniite • hk • 

* concern in a crime. In point of form, indeed, thia anganiQiit 

* cannot be maintained, ainoe the witnesMa have been aetodly 

< -received and examined, under an implied reaervBtiony .«£> 
' conrse, as to their credibility. . When it ia aigued^ howvneH^ ' 

* that these persona, by acknowledffiiig themaelveB to b« ann* ' 

* derers, and^ consequent^, the vilest of human beingSy •!%' 

* on thiBgro«SDd alone, totally unworthy ofcredit^ ttDdtiait' 
' their teatimoirr is to be entirdy laid aside^ however. oq»*^ 
' eistent in itself^ and how mnch soever it may be cemohoraAail 

* sodd confirmed by the evidence ol other witnesses^ to vAuOdl 
' no exception eidieriaor can be taken,— 4he counsd fortiia^ 

* prisoners, it is obvious, are just endeavouring to gain, fay in- « 

< direct means, thart wUjeh the law denies them dimtfy. Ihe 

* persons whose evidence ia in question, though, in tb^iosdi- 

* naty and popular sense, they may be considered uBdefiuttf 
** infilmoua, cannot, on that account, be altogether rejected. 
^ There must be a conviction, by a competent legal tribunal, 

* and (he verdict of a Jury, before even die worst of manhiwl 

* can be placed in this predicament. They must be infamooa- 

* dejurej and inadnnssible, previous to their appearing in Gouitt 

* atid ^cannot beooQUe so by any examinatioB, or mmisfiguihn 
' into their private conduct, before you^ Most und^otody^' 
<' sudh persona are not to be received on the same fi>otbig aawdW' 

< nesses standing in a different situation; still, however, thiMigh 

< 'their evidence may be liable tothe greatest auspieion, andmay 

< be sulijected to a more severe and atriet examination than in^ 

< the ordinary case, you must hear what they have toaay. IV 

< htfia been farther argued^ that Hare and hn wife wevarpkc- 

< ed in the situation of bring theni8d;ve8 ezpeaed to b» teisd* 
«, for oilier charges of mmrder, and, indeed^ for tha; 
^ two charges contained in the preaent indsetment; 
•^ thikt they hare a clear interest to tivow the blame of dm 
^ tual' perpetration of the crime on the prisoners, and repTD- 
^' sent themselves aa comparatively w oonqpletely ianoeant. 
^^Buttere, Gentlemen, I feel it necessary to atata it to yen, 

< aa thflf decnded opinion both of myself and niy bcethren now 
^ present^ that whatever may be the eaaewith regard to odkt 
\ mnrdera^ or other crimes,* the witnessea in question <ain «r 
^ folly protected by the law, in relation to all thoaa oonlainsd 

< iti tne preaent indictment,-^that is tO'Say, against athep trial 
^»or punishment for them,— -as if tliey had been entirely free 
^^from any ooaoem in their perpetration. Thssepecsona 
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«ill«d;on to give evMenc» on thik^wliol^ of tho cbargea eo9* 
tabled IB iheitMlielmeiit. Eventualfy, and at a subseq^iettt 
4liet^ diey may still be exaouned in relation to the other two ; 
undy theveibre, go far as the plea of interest is rested on the 
tdkged danger to * which they lure exposed, it is entirely 
and tkomnghly wifehicnM* ici(un4^tion. The publio &ith has 
Jiesn pledged to- these pevfions» wicked and criminal as they 
-may be^ and eerteinly ar();^iind it must, at all hazards, be 
JnptsMred. As to their crstftU/i^ however, that, as I hayja 
«beai^ stated, is a totally dilBFeront niatter. If their evidence 
toueonsistent, and at varianoe with iil#el^ contradicted by 
^odier^ and entirely unexoeptioiiable, teslimopFy, or standixig 
jdone, and unsupported by collateral corrohoratiog circiun- 
atanceSf-^it is for you to judge of all tlus» and give such 
weight: to the story told by them, as, under the whole cir- 
cumstances, appears to be rational and just. In estimating 
the degree of credibility dne to persons of this descrxptiou, 
you will keep in remembrance the manner in which they g^ve 
ttMir. evidence, and their whole demeanour and behaviour, 
.whfle under ezanunation. You will attend, likewise, in par- 
itacolar, to the story told by these two persons, and observe 
whether they difo from, or contradict each oth^r, with regard 
^ to : •JTcnipstanoes ♦of izs^poirtanee,; which they had the same 
^«v equal* opportunitiea of observing. I do not see, however* 
. ibat a^ o^er <x di£Ferent rules can, or ought to be applied, 
in cecnparing the evidence of the two witnesses in question, 
than is done in the ordinary case* I need scarcely observe, 
vtfaai slight variations or diacvepancies in the account given, 
fluictt of ordinary occurrences, afford no proof that the main 
J circuiBStances are not true. No two individuals, however dis- 
-anfcsr esto d and impartial^ will give precisely the same ac- 
teoont of such- occurrences. The difference, parhiq[is imper- 
laeptible, in the opportunities for accurate observation, ac- 
esdeatal absence of mind» inattention at the moment, or want 
ttf recoUeetioa afterwards, are quite sufficient to account for 
'ifais^ without supposiiig any wilful departure frpm the truth. 
ladoed^ you must be quite aware, that if a faLse account of a 
.ttansactionfiB mtendad to be given, there will bo little dif- 
S^fieuky in colieertnig a story that will be perfectly consistent 
^on the fiiee of it, and in which there will be no discrepancy 
^ /whatever. SHght differences, therefore, in uninqwrtant par* 
Itioulaffs, are a proof rather of the absence of previous con* 
\ti9gt or collusion, than otherwise. And if this be true with 
^regard tD> ordinary occurrences, much more must it hold in 
^«. regard to those agitating and horrid circumstances which 
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< Bave been the tubjeet of ofir iiiteM%atida «t tldii tim^ ''^-- 
After some other general rwnarks, hSm Lortbhip proeeedad to 
the cotisideration of the ttetinioiiy of the two w totoMte , a 
jMut of which he read to the jniy^ eoui i iaentiiig on ite impert, 
and the effect due to it; Jlttty in referen^^ tb Idbe ritory toM hj 
the witnesses themselves, and q f tmoardk to the faels estahNdi- 
ed by the other and nnexoeptionable witnesses that liad%eeii 
examined; and in the course of' Ids obeervatioiii^ he sttMd, 
that there was some difficoltyin reconciling the aooomttt of 
the actual perpetration 6f this murder, as giren bjr thtee 
witnesses, to that detailed by Alston, aa to tiriiat he iMrd 
passing in Burke^s house, — ^though it would be for the- Jitry 
to consider, whether allowance should ' not be made for the 
state in which Mrs Hare atid M'Doiigal were, when in the 
passage. In concluding his charge on this part c4 the c»e, 
his Lordship remarked that if the woman Docherty had, ac- 
cording to the prisoner's account of the matter, died )& natittal 
death, or lost her life by accident, it surpassed all human be- 
lief th^t the two witnesses in question should not only at- 
tempt to swear away the life of the prisoners ; but Tol^nWirily, 
and without any adequate or conceivable cause, lay tipcm Aem- 
selves a load of guilt, by admitting their participation in the 
crime charged, which they must bear durhig the whole' coarse 
of their future live6(. The weight due to the tedtunony of tkeee 
associates, hbwever, lay entirely with the Jury, Who, |it> doubt, 
would decide on a just view of all the circumstances aa broi^ht 
out in the evidence addhced. 

' '* Before finally leaving this painfill case, I must,* said his 
Lordship, ' address to you a few words, with regard "fo the 
' situation in which the prisoner, M^Dottgal, stands^ i( is 
^ not in evidence that she took any part in the custual perpe- 

* tration of the crime ; but the question remains j and if answer- 

< ed in the affii^mative, will be equally fatal to her as if 'she 

< had done so, — ^namely, whether she was att accessory, ^and 
<^ therefore, to be held in law, as art Md piirt guMty albng 

< with the othe^ prisoner. Aco^ssioii to a crime 'may take 

* place before the fact, as Well as at the moment the crinie i» 
"^ committing. It may likew&e be vnfirred^ from the cendact 
^ of the party after the fact. And if you are to beKeveilMe evi^ 
*^ dence which you have heard, I am much afraid there ar^ but 
"^ too strong grounds for concluding that the fenUilV^palmelat 
^ the bar has been guilty of accession to the crime under in ves- 
^ tigation, whether you consider her conduct before or after the 
"^ fact^ or while it was perpetrating. It is impossible to oonceivt 
^ for one moment, that ubder all the cit«5utti8tanees of tb6 
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fma^f the |iiMineIf M^Ppi^;^!, eould )be fgnprafit of the ,purpoie 
£^ wbicl^ ihi0 wretched wcmBgoL, DpcJ^ertyi was brought to 
tb/i ho^Bfi^ The state in which Burke and die appear to 
^ve li¥e4»-r-their brutal and dissipated habit6,7--make it im- 
pcp4ble to believe that either of them kept this woman in 
tlwir houe% from the humane or charitable motives whioii 
)Jtp#]r pni&ssed to £Bel) and idSTected to shew towards that 
UKtibrtunate creature. On one occasion^ it would appear 
iu^i!Bfid9 from the evidence of Gcray's wife, that Al^Dougal ac- 
tii^ly opposed the woman's proposal of goixig out of the 
hainse. The mmmer, too, in which she communicated the 
filBt to Mn Hare^ qf this poor woman being in their clutches, 
, visEi, thajb they had got a shot in the house, shews distinctly 
her complete knowledge of what was in view, and impli- 
loates her morally, as well as legally, in the, guilt that after- 
wards emued* Agajn, «as tp her accession during the per- 
{(etratjoii of the crime, this much appears, accordipg tp the 
eyid^mse of lif^e.aiid his wife, tbftt bpth M^Pqogal and Mrs 
Hari? were in the rooi^, at least, (whether ^n the bed, as 
H^jpe 9ti4^ Of stwding between the b^ ao^ the door^ as 
hiflk wife swears, seems imiQaterii^)^ when B^rk^ placed 
hifpself on the body of the woman; e|id that upon hearing 
th# 6f^% ^ scir^ch ' of the woipaa, they both^/Zet<7, as Mrs Hare 
epcpresses it, to the passage, where they remained til) t^e ^oar 
was Qpe|]^4- 3y this time, the crioie had been accpmplished, 
«^^d the body thrust below the bed. . These two women return 
to the rpqm, but ask no questions, although they must have 
missed the old woman, whom indeed they had seen a few mi- 
nutep before. Their flying into the passage, and r^i^sdning 
there,' can in no respect be concddered as substantiaUy different 
from aptu^ presence ; or rathjer perhaps it ought to be viewed 
1^ flaking mo]» etroiigly jBgain^t this prisoner. In this way, 
at )Q99t„ she must haye be^n completely at liberty to call for 
^iSMstyiee, and preyent the final perpetration of th^ crane ; 
ifhile, it ta]^es.a^iray the possibility of pretendipg^ as might 
haye. be^n dpiie, if fihe hud remaiiied in the room, that she 
MTpa oQlppelledto witness the deed, and dared not take meaanrea 
to, prevent ;it; as it is sworn that she and Mrs Hare had pre- 
viously inl^ered to previept Bur)^e and Dare from %hting. 
Then,;fis.to.her subeequent conduct, in relation tp the crime, 
itf is eqnaUy, and if po^^ible, ;Btill more unc^uivo<»lIy esta- 
h^shedg| because it dpes i|ot depend on th^ evidence of Hare 
apd his wif^ aloa^, J need .not detail all the circumstances 
here refolded to ; but you wiU not fail to recollect, among 
others, I^»r share in the cpnf^eaJmeo^t of the dea^ bpdy;-— the 
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* par(..«!id took in it« tra&epovttiiitMii and aale^ bjr aeeomfmf' 
^ ing tbe other ptiBoner and HaMlO'Snrgeon SqwueetukdHiw' 

* ington;— ^be falsehoods she uttered in 6ndeavmiriiigiii'a6* 
^ count for the disappearance of Doeberty ;-^her ttt ie la fp t to 

* bribe to silence the wife of Grayy by an offer of mon^^ and 

* the prospect of putting her huahuid in the way, if they would 

* be quiet) ^f his being wcaiih £10 a^week dirough die priatom' 

* means. 

^ You have heard certain legal antherities appealed to hj 
^ the prisoners' counsel ; ' but I confess, these appear to Me 
« to be in no respect ap{dieable to die circumslaneea of the 
« prisoner, M'Dougal's, case. With regard, in partieBhir,to<4lM 

< case of Taylor and Snithf which has been chiefly felied on, 
« it may be proper to read the distinct account of it, gi^en by 

< Mr Burnett in his work, (p. 270). A£fcer observiilg that it 
« was a case of meefy^ the circumstances are tb«» stated:*^ 
<^ A girl of the name of £e%, with whom Smith 'had he^ 
<< connected, having met him one evening, put into his hands a 
«« child, (of whiidi he was probably the &1her),- then betwoe^ 
^ two or three months old. Smkk ^smBd away the «iriM, 
«< and laid it down in a garden, having pnivionsly used -eu^h 
*^ violence against it, as he. thought had derived it kit lift. 
•« After this, he calls on the other prisoner Taptbir^ a JooAg 
<< man of about seventeen years of age^ ast apprentioe to 'a 
<< surgeon; inferms him of having got a child, (whether he 
<« added dead or alive^ did not appear), and that he wodd 
<< give him the body tor dissection. There was no protif of 
<< any previous concert between them in this business. Taybr 
*^ made no objection to the proposal, and accompanied SMflfclo 
<^ the place where the child hxti been left, in order to reeeive 
^ the body. On coming to the place, the child, to t^ sor- 
** prise, as it appeared, of both, was heard to cry ; on wUeh, 
<< according to the account given by Smiik in his deelaratkii, 
*^ having asked Taylor the best way of destroying it^ he, in 

consequence of his directions, deprived it of Hfe, i^ squees- 
ing its throat, and holding its- head under water ^ while, ao- 
^< cording to the account given by Tt^loTj Smith o( himself, 
*'' and without any directions from him, killed the cfafldL So 
^< it was, however, the child was killed, m tke premnoe of TYm- 
** toTj who, it appeared, made no objections, or took atfy mem 
*^ to prevent it, by gi^ng the alarm, or otherwise ; on tie 
contrary, he immediately aft^ carried awi^ the body to hv 
master, the sui^eon's houses On informing his master how 
he came by it, he refused to have any thing to do -wilii thto 
body, or to allow it to remain in his house ;• on which TVybr 
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* ^ » gtrriad - U away^ and coaoealed it in a cellar poweaged fcy 
*< SmitKa brother. The body was not found till about . two 
*^ weeks theraafter; while, :in the meantime, Smith absconded. 
.:*V Bolh were afterwards hroaght to trial as guUiy actatB^ or - 
^^'0rt and part 'in the murder. The Kbel having of course been • 
'*" tpmd relevant, the proof, so^mt as applied to Taffhr^ amount* - 
ed to Us bemg preunt at . the mmrder, unng no mams to pre-' • 
vent it^ and afterwards being found in possession of die bwfy; - 
loWf as to Smith's aeooant of his having directed him how to ' 
^^Ifiill'theehild, that coold be no evidence against JaploK 
J *^ The Oounsel for die Crown maintained, that the circmn- - 
^^ Alasoe^ above mentioned were sufficient to infer ^m'tand part 
<<ia. the.mnrder. — ^ Here (it was ai^ued), is a murder com- * 
^Vmitted; the dead body k found in the pessesioon of IhepH- ' 
^^floner Ta^bmi This throws the onus upon him of proTiug 
*^ bote he oasflye by it;'^ His account is, — ^^ I came to the 
^^^plaoe, saw the chthi murdered, gave no alarm ; did not even 
*^f din^iprove of it ; and afterwards carried away the dead body 
^^ferthe purpose of dissection. Do not these circumstances 
^V^sUMiunt to a^ full and complete oceeMtM to the murder?" 
^^•It wasy on the otb^r hand maintaii|ed, that as the^ proof a- 
*^ gaiuMt Taylor amounted only to mere presence at the time, 
^^.iratibout any advice, aid, or assistance in the act; without 
*Vaay previous concert with the murderer, or even knowledge 
<^ jiuU-sneh a thing was intended by him ; on the contrary, as 
*1 lie^ (Taylor,.) came there, xsonceiving the child to be dead, and 
<^ .with a view merdy to carry away the body for the purpose 
^^d dissection, his aecidenial and uneapeetsd presence at the 
*^«ilnd^, OQght not, in diese circumetaaices, t<^ infer <ir^ Ofkf 
^^ipart in the^deed; vdule his having the body afterwards in 
'< hm po^Mssion, and concealing the murder, were neither cir- 
" niiMstnnrrn: per se, nar^ when coupled with the presence^ 
<* A*t couM in tUa case infer art and part* 

<;<* The Court seemed to be of opinion, that in the general case, 
^* jirsseiice at a mmrder, joined to. 4;^ier ixmeeabnentj and being m 
<< possession of the dead body, were circumstances sufficient to 
<^ infer art and part; but it was left to the Jury to consider, 
*< whether the mers jorewfiog here, ftt the murder of acAiU^ an 
** aet so instanianeons in its nature, as to leave little tune to 
<* thcbystutdur, either for refleotion, or the giving an alarm, 
<< sHiile no previous concert or knowle^;eof the deed was 
^'fiovedy ov eviBn alleged, and the possesion of the body after- • 
'* murda being by a smrfeon's afqnreniicef who vught innocently 
^* ba hcanght into that situation, ought, in such a case, to infer 
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^ art tmd part. The Jury cohrioted S mithy Iwt 

< As to thi» ease, I shall oonteut jpyself with stali^, ihtt 
while I concur ib the law, f» laid down by Urn Courts I 
mttAt presume to disaent from the verdict di the Jury* 
•But, at any rate, it is obvioaei that this ease of Tay- 
lor» is a totally different one flrom the preeenU .Aor 
cording to Mr Burnett's statement, the proef* so iar 
SB apj^eable to Taylor, aBftonntod to his beiii|f present 
at the murder,— *using no means to present it, — and ist^i^r 
wards being found in possession of the body. There neither, 
howerer, was, nor tiould be, in that case^ any previous as- 
sistance or c(M>peralion in relation to the dead; itis certaip 
Taylor had no previous knowledge of any intentioa on the 
part of Smith to commit the murder ; and even that person 
appeitrs to hanre bdieved that it had been already accomplidi- 
ed. It is impossible, therefore, to. hold the two c^ses as 
analagous; aiul if yon believe the evidence laid before ycM, 
of the prisoner^B whole conduct, you must, in my e|^ 
nion, hold her to be foilty^ art and party along with; Jourkf* 
In determining this question, you will not fail to keqp in 
view the statements made in the declarations of this prison^. 
She there not only d^iies that she knew of any dead body 
being in the house, but positively declares that she did not 
see the woman Docherty at all, uSiae two oV^lpek oo . the 
Friday ; and, in partknilar, she did not see her. in the hoase 
en the Friday night,— -that is, >on the night of thfr mmrdtr. 
fat short, her case is totally different from that of Taylor/ , 
His Lordslnp coaclad^ his ehai^ to tlvB Jury» with fAs^r^- 
ing, that he How Irft the ease in their handa, aalisfied tiugf 
would return such a verdkt as justice lequised. If they ha^ 
doubts, — reasonable and ratioaal d^nibts on 4hQ mAg^ck ef 
the prisouM^' guilt, Or either of tfaea:i,-*-tliey were, bound to 
give them the benefit of these doubts, without alkiwinf; Uieir 
own miincli to be inftuenced or earned away hgr a«y pn^iKcs^ 
or pofalar ekmour that might exiet against tba pamels; Qn 
the other hand, if the Jury wore, in their eenasione^ salit- 
toA 9f the guilt of the prisoners, they mnst tetiim a yckt^ 
aeeordingly. 



• The Jury vetisedr at haKfast eight o'clock in tha mc^niM 
and, afker an^ absence of about fifty mimites^ returned tbeii^l- 
Idwiag Y«rdict, ruweoce^ by their chaaeelb^ : Jtosiit M^F)^ 

* The Jury find the PanneL Willi^ Burke, Guilty of the third 
/ charge itr the Indichneni ; and find the Indictment Not Provsn 
' a^inst the Pannel« Helen M'Dougal. ' 
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Lord Justice-Clehk^ — Gendemm ^ Uie Jurfi — While I 
return you the thanks of the Court for the unwearied pains 
imd attention jron have bestowed on this case, it must be satis- 
Ibetory for yoa to know^ that il is th^ opinion «f the Court, 
. that your verdict appears to be perfectly well founded* En- 
tertaining, as you did, doubts of theguflt of the fiunale prison- 
er« you gave her the benefit of those doubts. 

' Lord AnvocATC^^ilfy Lord JtUftk^^Ckrhy-^l beg leave to 
moye your Lordship for the judgment of the Court. 

Lord Justics-Clisrk.*— Af^ Xjord MeadowbatA^'^li is your 
Lordship's duty now Co propose the sentenee* to follow upon 
this t^erdict. 

Lord Meadowbakk. — My Lord JMstic^^Ckrh^ — After a 
trial of an unprecedented naturci'-^-of nearly unexampled dur» 
ation, having been protracted in length to almost twenty«»fottr 
hoiu^<— «nd durmg the whole of which time the minds of your 
Lordships have been kept upon the utmost stretch of exertion^ 
it would be unpardonable for me, in dischaiging thd painful 
4uty that has devolved upon me, to think of resuiQHig,; at 
length, the appallilkg ctrcumstiinces which, dunng the course 
of the proceedings, have been laid in evidence before the Court 
and the public. 

At the same time, however, it is impossible for me^ un die- 
^h^arging this part of our duty^ not to advert, in a single sen- 
tence, to that most extraordinary,--^hat most sangninary and . 
atrocious system, which your Lordships foel has been deve- 
loped and established, beyond all question, by the clearest evi- 
dence that has ever been digged in a Ccwrt of Justice. 

My Lords, I am confident, that althoo^ speaking ia the 
presence of your Lordships, so much bettmr instruotad than 
myself, and so able to correct me vrere I in error, there is 
no chance of my being contradicted^ when I say» that in the 
history of this count9ry,-^nay, in the whole history of civilized 
society, — ^there never has been exhibited such a system of bar- 
barous and savage iniquity, or any thing at all corresponding 
in atrocity, to wiiat this trial has brought to light. 

Individual murders have been committed,— crimes of all 
descriptions have been perpretat^ more arising from the 
sjpixit of revenge, or the lure of jdunder, or the other vindic- 
tive and sordid passions to which human nature is exposed; 
but that there should, at this time of day, — in this country, 
(which we had all^f us hoped was in some measure free from the 
reproach of most of the more odious and more heinous speoies 
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of crimes,) have been found to be r^^uliirly organtEed anil et- 
tabliMhed a Kystem of cold and ^premeditated murder^ «iiebas 
we bave now heard of, was, I am mre, beyond the imagh i^- 
tion» of your Lordships to have conceived. Had one ii^Kti- 

- dual been "found so utterly divested ^f all human feelinf , as to 

- have been guilty of the offences here brought to lights yoar 
Lordships might weir have been amazed and horrified*' But 
it is almost beyond conception, to imagine that there shoiild 
have existed^ in this great and populous city, net one in£vi- 

«dual only, but i^ipareutly a number of individuals, both male 
and female, leagQed and combined together, for the purpose 
of sacrificing their unoffending fellow citizens, for the scndid 
purpose of selling their bodies, after they had been murdered, 
for a price, is inexpressibly horrible ; and, to one, feeling for the 
character of his country, in the last degree, humiliating; It 
would be in vain that I should search for words to ezpi-eas the 
ideas which the general aiknouncement of such a system of 
horrible litroeitv, must necessarily create. 

BttC^ my Lords,' this is not a casefor dfaeding ingenend^re- 
flectlon^. When we look at its other and more disfinginsfaing 
features^ it would have required, upon my ow» part at least, 
n very strong stretch of the imagination, to have believed tkat 
it could ' possibly ha>'e been found to exist among the most 
abandoned of the human race, had it not been exhibited h e fo r e 
us, in a chain of evicknce, so absolutely incontrovertible^ a»to 
have carried conviction to every one who heard it. 

The prisoner «t the Bar, my Lords, it has been, provi^ m 
the course of some apparently usual daily avocations, left^hii 
-* house early in the momiag, on the day stated in this )indietQii(Bnt. 
In a shop into which he went, it happened that he met with 
the poor and unprotected strttnger, whose uutkndy fat^ hss 
been the subject of this trial, with, whom, it is quite dear, 
from all that we ha\'e heard, that he never was befaffe -ac- 
quainted. But his sanguinary trade was ever uppermost in 
his mind, and he did not let the opportunity of seizing 
upon a victim, escape him; and the manner in whidb be 
brought her within his toils, is no less extraordinary than ap- 
|ialling. Having induced her \o inform him of her name, 
— and finding she came from Ireland, his native eountiyf — 
he immediat>ely pretended to lay claim to her as -one- of liii 
kindred, and exhibited a sympathy widi the unfortiumte ailiu- 
* tinti in which at the time she seemed to be placed. >He then 
' < ntices her to his own house, and by the appearance of tand- 
'1 ess, atid by friendly officesi he contrives to acquire her coafi- 
cence and affections, to an extent that > would, in so short a 
^ time, almost seem ^un^ecoimtable. But^ from tlie eiddeoseof 
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i^thte- woman Gonnoway, it is prored he wbs, in this respect, so 

^^eiieeeesftd^ that the anfortnnitte old vietim of faircold and ddi- 

>lMnite, and murderous designs, had been* pretailed upon, un- 

i fadsiialingly, to look up tohim for support and protection. To 

• that woman she declared, only a few minutes before her life 
. wSs finally extinguished by the hands of the wretched man at 
i(tke Bar,— 4hat by her he had deak kini&y, and that to him she 
^looked up for safety and' protection. So strongly had this feel- 
4110^ impiessed itself upon her mind, that she informed Conilo- 
^way that she would not enter his house without him; and ae- 

^^^rdingly, when she saw him pass the door, she followed him 
'into the house of slaughter, from which shfifwas never to re- 

' ' Then obiserYe, my Lords, what takes pfause; 
^ A struggle takes |dace betwixt tfaepannel and Hare, that 

'mast extraordinary being who wbs prodtioed at your Lordships' 
' "bar as an associate in tUs crime, or rathtf system of crimes ; 

but I should rather say a j^r^teiufetf struggle takes place betwixt 

• tfaaniy — 46r your Lordships will recollect, that in the course of 
kj' the woman was thrown down by Hare, and that the mo- 

' «aeilt she was upon the ground, that struggle instantly ceas^ 

^HoTB placed himself at llie foot of tile bed, and the prisoner 

'instastaneouly, and with the ferocity of a demon^ threw himself 

(opsli his. unfortunate victim, and by means with which he 

• aeems tp have been long familiar, extinguished her life in a few 
minutes. 

Your LcHrdships will, I believe, in vain search through both 
^ the real and febulons histories ^ crime, for anything at all 
appreaching to this cold, hypocritical, caleukting, and bloody 
"murder. 

Be assured, however, my Lordb, that I do not slate this 
either for exciting prejudices against the individual at the bar, 
^tor for harrowing up Uie feelings with which I trust he is now 
'iamressed. 

But really, when a system of such a natuife is thus developed, 
aad when the actors in this system are thus exhibited, it ap- 
ipears to me that your Lordships are bound, for the sake of 
rpuhlic justice, to express the feeUngs which you entertain of 
one of the most terrific, and one of the most monstrous de- 
lineations of himian depravity, that has ever' been brought 
•under yoor consideration. Nor can your Lordships forget the 
"Rowing dbservations whidi were made <from the Bar, in^ne, 
- iof-^ the addresses on behalf of the prisoner^ upon the causes 
^ which it wsa said have, in some measure, led to the estabfish- 
' msbt of this atrocious system. These alone, in my humble 
'epinion, seem to require that jpour Lordships should state 
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roundly, Uiat with such mattorc, anijt with maitara of Mjence, wt^ 
aitiiiig in this place, and docidiiig on such queili^ms as ihat 
befor^^ us, have nothing to do. It is our duty to adnunister 
the law as handed down to us by our ancestors, and enacted 
by the leig^Iature. But Gh>d forbid that jt should ever be oeii- 
ceived, ,tbat tlie claims of speculation, or the claims of science,*^ 
or the claims of philosophy, should ever give countenance to 
^uch awful atrocities as the present, or should lead your Lbrd- 
ships, or the people of this country, to contemplate such ctim^ 
wi^ apatliy or indifference. j 

With respect to the case before us, your Lordships ar^ 
aware, that the only sentence which we can pronounoe, is tM 
'Sentence of death. The highest law has said, — ^ Thou dudi 
<^ not kill, — thou shalt do no murder ; ' and in . like mantier, 
the law of Scotland haa declared. That the mau gCiilty of 
deliberate and premeditated murder, shall suffiBr 4<m^» Tbe 
conscience of the prisoner must have told him, whcoi he pe|*- 
' petrated this foul and deliberate murder, and alike viqlasiiig 
the law of God, and the law of man, he thereby forfeited his 
life to the laws of his country. Now that detection has fol- 
lowed, therefore^ the result cannot be by him wiexpected i and 
I have therefore only farther to suggest t^ your Lordship, that 
the prisoner b^ detained in the tolbooth of Edinburgh, tiUl tbt 
S8th day of January next, when he shall suffer deat^ on a 
gibbet by the hands of the common execution^, and hia body 
thereafter be given for dissection. 

Lord Mackenzieu — My Lord Justke^Ckrk, — I have no- 
thing to say further, than that I concur in thinking, that the 
punishment proposed to the Court by his Lordship, is the only 
puniahment tliat can be pronouiiced. 

« 

LiORD JubTiCE-CLERK. — William Burke, You now stand 
convicted, by the verdict of a most respectable Jury of your 
country, of the atrocious murder charged against you in this 
. indictment, upon evideuce wluch carried conviction to the 
mind of every man that heard it, in establishing your guilt of 
that ofience. I agree so completely with my brother on mj 
right hand, who has so folly and eloquently described tbe na* 
tore of your offence, tliat I will not occupy the time of the 
Ck>urt in commenting on it, forther than by saying, that one #f 
a h)acker desoriptipn,«-^more atrocious in point of cool-blood- 
ed deliberation, and syatematic mTangement, and where tli^ m9- 
Avfi^ were so cemparatively ba^e- — ^pever was exhibited iu tbe 
aaaala «f this, or of any other Court of Justice. I havens 
inten^n. Sir, to detain this audience, I^ r-epaatifig what bp 
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been iBO well expressed by my brother. My duty is of a iiKkr* 
ent nature ; for if ever it was clear, beyond all possibility of a 
doubt, that the sentence of a Criminal Court will be carried 
into execution, in any case, your's is that one, — and you may 
rest assured, that you have now no other duty to perform on 
e^th, hut to prepare, in the joiost suitable manner, for appear- 
ing before ib» Throne of Almighty God, to anc^wer for this 
crime, and for every other that you have been guilty of during 
your life. The necessity of repressing offencea of this most 
extraordinary and alarming description, preeludes the possibi- 
lity of your entertaining the slightest hope that there will be 
any alteration upon your sentence. In regard to your case, 
the only doubt that has come across my mind, is, whether, in 
order to mark the sense that the Court entertains of your of- 
fence, and which the violated laws of the country entertain 
respecting it, your body should not be exhibited in chains, in 
order to deter others from the like crimes in time coming. 
But|^ taking into consideration that the public eye would be 
o^ended with so dismal an exhibition, I am disposed to agree 
that your sentence shall be put in execution in the usual way^ 
but accompanied with the statutory attendant of the punish- 
ment of the crime of murder, viz. — that your body should be 
pnbKcIy dissected and anatcmisied. And I trusty that if it is 
§ver customary to preserve skeletons, your^s will be preserved, 
IB order that posterity may keep in remembrance your atro- 
cious crimes. I would entreat you to betake yourself imme- 
diately to a thorough repentance, and to humble yourself in 
the sight of Almighty God. — Call instantly to your aid the 
pnnisters of religion, of whatever peirsuasion you are, — avail 
ypqrself, from this hour forward, of their instructions ; so that 
you may be brought, in a suitable manner, urgently to implore 
pardon from an offended God. I need not allude to any other 
(Case than what has occupied our attention these many hours ; 
you are conscious in your own mind, whether the other char- 
ges that were exhibited against you yesterday morning, were 
such as might be established against you or not ; — I refer to 
them, merely for the purpose of again recommending that you 
may devote the few days that you are on earth, to imploring 
foigiveness from Almighty God. 

SENTENCE. 

Thb Lord Justice Clerk, and Lords Commissioners op Jus- 
ticiary, in respect of the verdict before recorded, decern and 
adjudge the said William Burke, pannel, to he carried from the har, 
hack \o the tolbooth of Edinhurgh, therein to be detained, and to be 
fed upon bread and witer only* in terms of an act of paWianicnt pissed 
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in the tweaiy-fifth year of th» re%n df his Mftjetly Kfiig Gcoi|^ die 
Second, entitled '^ An act for preventing the horria crime ei murder/' 
until Wednesday the 28th day of January next to come, and npon 
that day to be taJcen &rth of the said tolbooth to the common place of 
execution^ in the Lawnmarket of Edinburgh^ and then and there^ 
between the hours of eight and ten o'clock before ncjon, of the said 
day, to be hanged by the neck« by the hands of the common execu- 
tioner, upon a gibbet, until he b^ dead, and his body thereafter to be 
delivered to Dr. Alexander Monro, Professor of Anatomy in the Uni* 
versity of Edinbun^h, to be by him publicly dissected and anatomized, 
in terms of the said act ; and ordain all his moveable goods and gear to 
be escheat and inbrought to his Majesty's use, which is pronounced for 
doom. And may Almighty Qcd have mercy on your souL 

LoBD Justice-Clebk. — Helen M*Dougal^ The juiy have 
found the libel agamst you not proven;— thej have not pronouAoed 
you not guiUy of the crime of murder charged against you in 
this indictment. You know whether you have been in the com- 
mission of this atrocious crime. I leave it to your own conscience 
to draw the proper conclusion. I hope and trust that you will 
betake yourself to a new line of life, diametrically opposite from 
that wmch you have led for a number of years. 

The following interlocutor was then pronounced : — 

^ '' The Lords astoilxie the pannel Helen M'Dongal, nrnpUcUer^ and 
dismiss her from the bar." 
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AN EXPOSTULATION. 



" THOU CAN'sT not say I DID IT I ! ! 



»r 



Ah I can'st thou, with cold indHFerence, see 

The hand of execration point to thee ? 
Can*8t tbou, nnmoT'd, hear a whole nation's cry, 
To cleanse thyself from the polluted sty 
Of Burke, and Hare, and all that fiendish crew. 
Who, for mere gain,. their fellow- mortals slew, 
And sold to thee, as thou hast not denied. 
Such hodies as by stadenta were descried 
Ne'er to have been interred, nay, bore, some say, 
Strong marks of life, by violence reft away ? 
And thou didst not attempt the truth to find. 
Though oft it must have flash'd across thy mind ; 
But, with a reckless carelesness, receiv d 
Whatever was brought, * and any lie believ'd, 

• Vide the eyidence produced on the trial of fiurke, &c. It has been told as a 
fact, that this gang carried off to ^^ — one of their slaughtered victims in such a 
dreadful hurry, that the body actually groaned in the box on the porter's back. No 
doubt, the half-strangled being would be dead enough after a night in the — ^-^ 
cellar. 



ToU liy thai gang, whoM rvy form do tbow 
They would not tell thee aught thou did'st not know. 
Or diodd'st have known, if tme thy Sdence sayB, 
Tliat marks of death by Murder any ways 
May well be seen, when the dissecting knife 
Opes all the snre and secret seats of life, f 

Art thon a Scotsman ? then haste to proTo 

That patriot feelings can thy bosom move ; 

Haste to wipe ont the stain thy country shares, 

While such a stigma ftdr Edina bears. 

Art thon a son of Science ? quickly, then. 

Show she does not make bmtes of l$c(ring men. 

Art thon a Father ? then thy child may plead, 

To cleanse thyself from this nnholy deed. 

Art thou a husband ? ask thine honest wife. 

If 'twere not better to descend in life. 

Than traffic with the basest, vilest band. 

And thus for ^ soon's the deed is plann'd; 

A ready market keep—and hide away 

An M ieO'boXi that's all which you can say. 

Art thou a Christian ? think'st thou this avails 

With Him on high, who, with nnerriog scales. 

Weighs all the thoughts, and words, and deeds of men. 

And searches through, ey'n the soul's inmost ken 9 

If this dtead argument will not prevail. 

Nought can thy cold obdurate heart assail. 



Yes, time mispent, and surely worse than vain, 
'Tis to attempt to rouse, by my poor strain. 
The proud rich man, hedged round by many a friend 
Whose voice th' applause of hundred youths attend. 
If his own conscience will not wake and cry. 
Assert thine innocence, RifPLT, rjbh«t. 
To all the accusations lately rais'd 

'Gainst thy fieur fame, till ev'n has gas^d. 

And gaz'd in vain to see thee -^— come forth, 

Arm'd with thy th y a nd thy 

• * * * Cetera desumt 

f The — — !• understood to be profoundly skilled in Anatomy ; cooetqueady, 
it is one of the bitterest eetires which csn be ntteivd ageinst the utility of thtf 
Science, to say that be was iguorani that the bodies supplied by Bmke and his|BBf 
had come to their death by violence. 



THE LAMENT. 



** IfhoM rfieddeth man's blood,' bj tnm shall his blood be shed. "—GtiMiif, ix. 6. 
^ ploody and deceitftil men shall not live out half their days. *'— ^Pfolm W. 23k 
** Depart from me UMrefore^ ye bloody men. " — ih. e^zzlx. 19. 
^ Now tbott son of man, wiU tUou judge, wih thou judge the bloody city ? "^ 

Satkki, zni. & 
^ llie voice of thy brother's blood crieth unto me from the ground. "^^Gennih 

!▼. la 



O woe for bonny Scotland, 

For murder is abroady 
And we mnst flee for refuge, 

To an ayenging God. 
For we have Been that Law alone» 

Can do na little gude. 
As it haa let tbiee demons looae. 

To work fHOtr deeds of Uude* 



Ye bloody fiends, ye bellish iiendi> 

Dara ye beie yet be seen, : 
With the maik of blood upon' your brsfwa, 

And morder in your eenf 
O woe for my ^m Scotland, 

For thou art now the land. 
Chosen for sncfa deeds ci darkaess, 

As man before ne'er plann'd. * 

• The esse miolcd by Glossin, in Guy Maanering^ Vol iiL, and which has been 
^{oiag tiw mane of the Newspapers, olrocidta as k iom, cannot be taken as a pand- 
W «• Burke ttid HaMTt i^gtntU system. ' 



Aks for M$ry PfttenoD, 

Cnt off in her yonng days, 
Wi' 9L her sins upon her. 

And in her wicked ways ; 
While steep'd in drunk stupidity. 

And overcome by sleep, 
On his deroted victim 

Burke took the dreadfbl la^K 



And alas for the old woman, 

Entic'd to revelry. 
Under the mask of country kindness, 

By a Judas (br his fiee ; 
That he might sell her bodyy 

When he had done the deed. 
And with the. price of human blood. 

His loathatnn^ carcass feed. 



O'hon for poor Dt^ Jamie, 

Whom lire shall miss away. 
In his own happy idwc^t 

Sae ffude'fiiUur'd and gay ! 
O ! who shall cheer the modier 

For the want of her poor boy, 
By's simpleness the more endear'd 

To her — ^her only joy. 



But our all-gradous Maker 

Will surely soon look down. 
On this detested murder 

With his aU-*powerful frown I 

« «' * * 



In search of his dear mother, 

Burke found him wand'ring then, 
And for to see fcia parent, 

Was lur'd to Hue's dread den ; 
Where hf was ply'd with liqaor, 

(And all by ceaanaga pveil)» 
Till he was quite o'erpow'rad^ 

And laid him down to test^ 

The two fell fiends they watch'd then. 

Until he soundly slept, 
Than Hara vpoB Ub destinVl pre^ 

With uaaivnm purpose crept. 



And haying fasfeaed on binii 
Hare strove his life to take ; 

Which recall'd his long lost reason, 
And did his senaea wake. 



He shook the butcher from him ; 

And seeing no help there, 
He fought with all the frenzy 

Oi madness and despair. 
His cowardly assassin, 

Did crouch beneath his blows, 
And called on Burke his comnde 

To give the murderous dose. 



They two, coi^oin'd together, 

Deprir'd him of his life ; 
But not before he left them 

Marks of the desperate strife. 
In his tremendous struggle, 

Though weakened much by drink, 
He show'd how men do fight for life, 

When on death's dreadfdl brink. 



His body, it is said, (if true, 

Let those who bought beware) 
Was sold to an Anatomist ; 

And some one did declare, 
When it lay on his table 

For the dissecting knife, 
That it was jioor d^ Jamie, 

Whom he saw strong in life 



But yesterday; and more 'twas strange 

As aU knew passing welly 
He was a stout and hearty youth. 

The rest I may not tell ; 
But loudly it's been whisper'd, 

That damning marks of strife 
Show'd clear that death by Tiolence 

Had twirid him of his life. 



'Tis told, that then the body 
Was laid in spirita strong, 

To remoTO all such suspicions, 
And hide the cniel wrong. 



If BO I O rightaoiu HeaTea, 
To Thee we look for aid ; 

Nor will thy kindling anger 
Be longer mvch delay'd 1 



Tbon art the poor's arenger» 

The idiots only gnardy 
The MkUess mother's helper^ 

The good man'a high reward. 
To Thee then we are looking. 

To appease the cry of blood 
Which runs throoghoat our city. 

Like a portentous flood I 



And wb do hold tht peomisb, . 
wa shall not look in vain ; 
For WH060 sheddbth man's blood» 

Hb SURBLT SHALL BB SLAIN I 



A LETTER 

TO TH« 

EDITOR OF THB! CALEDONIAN MERCURY. 

EDiHBURGHf l&A January 1829. 
Sir, 

I am happy to see that yonr brother Joomalists have spoken in 
proper terms of the seal, industry and talent, which yonr paper has late- 
ly displayed ; and it must no doubt be a high gratification to you, to see 
that the country at large feels itself deeply indebted for the unceasing ef- 
forts and unwearied spirit of intelligence (fisplayed in its colnmnsi erer 
since the discovery of Burke and his atrodous associates. 

Permit me therefore, Sir, to hope that you will not leare the good wotk 
unfinished ; — and in the meantime, may I ask yon to call forth public gra- 
titude in the shape of a handsome subscription for the benefit of James 
Gray and his wife. All who hare read or maj^read the trial of Burke and 
M'Dougal, must see the immense importance of their testimony — in fact, 
could they have been bribed not to inform about the dead body, * these 
murderou8,)S«iM2r, Burke and Hare, aided and abetted by their tnuereant 
female companions, would still have been pursuing thehr dark deeds of 
blood. 

I know that the Editor of the ^ Edinburgh Erening Courant, ** has 
been written to in behalf of Grray and his wife, (they have a young child, 
as you are aware), by the Publishers of the authentic edition of Burke's 
Trial ; and although they hare had Subscription Books f lying open in their 
Shops for a week past, and this has been adrertised in three of the princi- 
pal papers, yet, stnmge to say, (notwithstanding all own the propriety 
of the measure, and many were eager in their promises before the good 
work was begun), not eren Ten Pounds have been collected. 

Gray has got a situation in the Police, and intends^ should sufficient 
funds be raised, to open a small shop for his wife, paying the fint year's 
rent, and the stock necessary to start with, out of die subscription 
money ; surely it is not being too sanguine in trusting this may be done. 

Sir, You drubbed MaocuUoch (the libeller of his country) deligfatfuUy ; 
and it is hoped you will keep a good look out* if ** The Sun" again shows 
any more such dirty dark spots as the one yon lately held up to merited 
abhorrence. It is a general remark, that our Scottish papers are sadly 

* They did not think that murder had hcen committsd, ooiiMi|iMntly this diews 
their htneaifeelmgt could not be brought to wink eren aitk^, — M*Doogid hee had 
two children by Mn Oiay'i fkthcr. 

f Any mpectable BookicUer, Ac wiihin^ to join in this, may hate a Subicrip. 
tton Book, on applicMion to any of the pubhshen. 



deficient in public spirit. The Public have had just grounds to hope, 
that the Mercury, in your hands, would give them at least one free-spoken 
and independent Journal ; I hope, therefore, it is not true, that yon irs 
about to retire from the Editorship of it. I am, 

Sir, 

Your most obedient serfant, 

Candidus. 



LETTER to the JURY that acquitted Helen M'Dougal. 
<* Judex damnatur cum nocens absolvitar. *' 

Edinburgh, I5th Jam u ay 1829. 

OSNTLtMEN, 

I WRITE to you more in sorrow than in anger. I cannot at pre- 
sent address you fully (as I intended) upon the propriety of your ver- 
dict, because the complete edition of the Trial will not be publisbed till 
the afternoon of this day ; and as it is to that I mean to make refer- 
ences in proof of what I shall assert, consequently another opportunity 
must be chosen. You will see, from the Preface to the second edition 
of Part First of the Trial;^ what a most respectable literary Gentleman 
(who has taken much imns in investigating into this hcH-rid affair) 
thinks of your Verdict ; and I can assure you, all whom I have heard 
speak (and I hare heard not a few of all ranks) on the snbjecty say they 
cannot understand upon what grounds you found the libel against M*- 
Dougal not proven, I have no doubt you must have had grounds 
which appeared satis£ACtory to your consciences, although the Pnblic 
cannot perceive them ; and if yon acted conscientiously, no man has any 
right to find fault. Still the Public has a right to remark upon your 
verdict ; but I am told we should be thankful, as two of yon were eren 
for acquitting Burke ! As it is, it is bad enough ; but had Burke 
likewise escaped, then indeed, to use the emphatic words of the Lord 
Advocate, " the situation of the Prosecutor, or rather of the 

COUNTRY, " WOULD HAVE BEEN " MOST DEPLORABLE.'* 

I am, Gentlemen, your most obedient servant, 

Candidus. 



PklNTtn Vr J. RUTCIIIMH, 

■niirava«B. 
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ADVERTISEMENT. 



The Publiflhers b^ leave to intimate, that the whole of 
the Opinions delivered by the Judges in this Novel and Im- 
portant Casey have been carefully revised by their Lordships; 
and that every effort has been made to render this Sup- 
plement, — along with the Trial of Burke and M^Dougal, — a 
full and Authentic Record of the whole Legal Proceedings 
instituted relative to the tVest^Part Murders. 
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PRELIMINARY NOTICE 



; / 



Jl MMEDiATELT after giving their evidence on the trial of Burke, 
William Hare and his wife were recommitted to Uie j^of 
Edinburgh, under a warrant of the Sheriff; wh^re they were 
detained, either with the view of eliciting from them farthw 
information relative to the atrocious transacdons in which ^ey 
had been engaged, or in the expectation of discovering some 
new case against them, upon which they might be brought to 
toial, without infringing the unqualified assurance of protection 
and indemnity given l£em by the Lord Advocate, as an in- 
daoement to turn King's evidence, in order to ensure the con- 
viction of Burke. It would appear, that in the latter view, at 
least, the public prosecutor was unsuccessful ; and, accordingly, 
it wtm ascertldned, on the 19th of January, that the commit- 
ment on the part of the Crown would be instantly with- 
drawn. 

Inr the meantime, the puUio mind being etroi^ly excited 
by th6 lM>|Tid disclosures made upon the trial of Bmrke, the po- 
polar indignation, after his conviction, was next directed against 
Ub associate. Hare, whose evidence, — ^ven with such levity 
and g(mg froid^ — at once pointed him out as likely to have 
been the greater vfllain of the two, and as a monster so conver- 
sant ^th suich atrocities, that his conscience, seared by his 
oonstiUit career in crime, felt no compunction for the enormi- 
ties he had committed, but which j he rather seemed to look npcp 
with callous indifference: Circumstances afterwards transpired, 
iHuieh greatly mcreased the rancorous feeling against Hare^ as 
they tendM to shew that he was not oxAy the principal actor in 
these bloody and merciless scenes, but was the tutor and insti- 
gator of his convicted aoeomplice. 

The public journals kept alive and fostered this natural, 
and laudable feeling, on the part of the people, and vigor- 
jsmAj maintained tiie necessity of further disclosures ; calling 



3 

upon the Lord Advocate to redeem the pledge he had given, 
th^t he would probe the matter to the bottom:^ Public ven- 
geance would not be satisfied with the condenmatioii of Burke 
alone, and loudly demanded the sacrifice of Hare at the pale of 
Justice : Great clamour was likewise raised, that the pubUc pro- 
secutor was impeding, the course of the law, by permitting Hav 
to escape the puoishmont his crimes so justly deserv^-— on the 
PTOund that having turned King^s evidence for the trial of 
Burke, he could not be afterwards prosecuted for any of tke 
other murders charged in his indictment. 

There being, therefore, no chance of Hare being brought to 
trial by the Lord Advo<»te, and the public being dissatisfied 
at his thus escaping punishment, subscriptions were raised lo 
enable the relations of James Wilson, better known by t]|0 
name of i)q/% Jamiej to institute a private mmiiuil frQ9tm$¥^ 
for the muider of that individual, against Hare^ with the oeH* 
wrvenoe of his Migesty's Advocgul^. Aeoordiiigly, as^Bg^'m^ 
empkqred* and eminent counsel retained, to eondnet the yie i t 
eulMii* A petition was presented to the Sheriff on thalMi 
Jaatuary, by the .privat0 proeecutsirs, oharpng Hare with Aifi 
wuder of tW said Jamesr WlIsodi, upon which be waa avamia- 
ed, and thereafter detained a do^ priswer ia the jnU of JSdift' 
bui^l and a preeog^itiioo wa« immediately instUa^edl ; . ii 
. OnlAifi SOth January, Hare {hi$ wife bofiag beea libniiid 
on tho Aw provioust) at^pUsd to the Sheriff^ hy a petirfnaj 
(wfaiab iriU be found embodied in the hiU ef adFaoatiiiQi) 
prayuigi i9d$r alkh that his liordship a^mld r^iaU iha aaidiw^ 
rant,, and ofdain.him to b^eet at liberty rend abofeaialflK 
diet the aforesaid precognition from being further proeeedad<ia* 
This petition was ordered to be served on Sir Gwiga Moarsi 
soli(Bitor, as agfat for Janet Wilson* the mother of Z)^ tAwa 
and parties ware aj^pointed to be heard an this apidioilsiii ila 
day following; and all further i^ooeedings were dieted fan the 
meantime. On hearing Mr Je&ey« as eounsel ibir Ihe psivils 
fTfrnemUmt and Mr Duncan M'NeiU, an the. part ipf HanN 
the Sheriff pronpuaeial the following jndgtnaal;-?-^ JSdMbavA» 
' 81«# Jamury 18S9.~The Sheriff having m^noMd tba imk 
« ffidaiation of the petition of William Harei and haviag 

V heard aounael for William Hand, and. the respondeiila> Janet 
'^ Wilaaai senior and junior; In raspect that th#ia fai nadaoi* 

V sion» finding that the right of the private party toif proaeepto 

* Is bprred by any ^^uarantee, or promise eSf ladamnstsTgifea 

* by the public prosecutor, refuses the desire of tha palitiea^ 
< bat in reflpect of tha novelty of the easa, superaedae faiiber 
« .proeecding in the precognition before the Sheriff, at ihe in* 
'*' st«u9w of the respondan^* till Friday nej^ti at eaveai Q*dftk 



^ in order that William Hare may have an opportumty of ap** 

* plying to the Court of Justiciary.' 

(Signed) « Ad, Duff.' 

f Noie. — The af^Ucation which has been made to the Lord 
^ Pi^vofll for liberty to see Burke, by the private prosecutors^ 

* h not before u% but remains to be disposed of by the Lan) 
« l?royoet.' 



The following Bill of Advocation^ Suspbnbiom, and 
liGBERATioK, was accordingly presented to the High Court of 
Justiciary, on behalf of Hare, oomplaining <^ the SheriiTs 
dedaion. 

« 

Sfy LoR]> JusTicE-Gi^NERAL^ LoRD Justice-Clsr^ Rud 
Lords Commissioners of Justiciary^ — Unto your Lordships 
humbly complains and shews your servitor, William Hare^ 
present prisoner in the tolboeth of Edinburgh, — That he has 
to complain to your Lordsh^>s of, and bring under yepv 
review, certiun proceedings in crimnaUbuSj adopted against 
him before the Sheriff of Edinburgh, on the applicaticm^ 
and at the instance of two joint private prosecutors, Janet 
Wilson senior, and Janet Wilson junior, in virtue, and in 
eonseqnence of which, t^y are in the course of lea<fing an tm 
foatu preoegni^n against him before the Sheriff; and they 
liave obtained from the Sherifl^ a warrant, under which the 
oomplaiTKer is confined by them a close prisoner, on a charge of 
mnraer, which they have made against him : Aaid a petition pre-« 
Mibtod by him ^^ recall of the nud warrant, and for liberation^ 
and for stopping the said preeognition, has been refused by tho 
Sheriff; Most wrongously and unjustly,, as will appear U% 
yoar Lordships, from a statement of the facts. The material 
iaetis are* set forth in the said petition presented by the com-« 
plainer to the Sheriff, which was of the following tenor: — ^ That^ 
of this date, (10th November 1828), the petitioner was appro- 
' hended on a warrant of your Lordship's substitute, granted on 
the a|q[iliciEition of the Procurator*fiscal pf die county, and waa 
committed to the jail of Edinburgh, a prisoner, on a chaige^ 
'of murder: That the petitioner was examined before Ihe 
Sheriff-substitute of the county, in relation to various acts 
of murder alleged, or suspected to have been committed by 
William Burke, then in custody, and other persons : That 
' in the course of these examinations, the petitioner was as- 
' sored by the public prosecutor, that if he made a full dis- 
closure of all he knew relative to the several alleged mur- ; 



dttrs, wkieli formed tbe subject of inquiry, no criminail pro* 
<?eeding8 wpul4 b^e instituted against the petitioner Mmfioli^ 
in relation thereto, whatever might be the circumfltanoes of 
suspicion, or apparent participation or guiltiness appearing 
8gamst 'him : That the petitioner was- examined us a wit- 
ness, and without the caution and warning which it ii 
the duty, of the Judge-examinator to give to a pmtjr -ac- 
cused, every time he is brought up for examination, and 
the petitioner made a full and true disclosure of- all he 
knew, and gave every information lilTpoissessed, in rdaCion to 
all the alleged murders, as to, which he was examined; aad 
this he did under the assurance of personal and individiial 
protection above-mentioned : That one of the alleged mtir- 
ders, as to which the petitioner was so examined, was tW 
of a person described as James Wilson, commonly known by 
the name of Daft Jamie ; and in relation to that murder, as 
well as in relation to dl the others, the petitioner made a 
full and true statement, and gave every information be pos- 
sessed, whether relative to the allied act of murder itself, or 
the means of obtaining or tracing any circumstances or evi^ 
dence in relation thereto. And all this he did, relying on' 
personal and individual safety, above-mentioned, and dM^ 
compact and transaction thence arising, that in consequenfe* 
of the statement and information thus elicited from, and pro-' 
cured through, the petitioner, the said William Burke was 
indicted to stand tri^d before the ifligh Court of Justiciary, in^ 
the month of December last, on a libel, setting forth diree 
charges of murder, as to all of which the petitioiaer had been 
precognosced, as aforesaid : That one of these three charges' 
was the foresaid alleged murder of James Wilson, alias Dafi 
Jamie : That in the list of witnesses annexed to the said K-^ 
bel, the petitioner was included for the prosecutor, and he^ 
was cited to attend as a witness for the prosecution, in^ 
relation to all the charges therein contained. The Hbel 
was found relevant to infer the pains of law; and the pubUc' 
prosecutor having proceeded to lead evidence against Williaai' 
Burke and another prisoner, as to one of the charges, (beiiig 
the murder of Mary Docherty), the petitioner was called, ' 
sworn, and examined as a witness for the prosecution. On 
that occasion, the petitioner stated many things in evident^' 
which he would not have stated, and could not have b^n re- ' 
quested to state, but for the perfect assurance of personal se- 
curity given him by the public prosecutor, not only as to the 
murder of Mary Docherty, but likewise from any proeecii- 
tion as to other murders charged in that indictment, and 
which was laid down and confirmed from the Bench at the 
said trial. It was then stated from the Chair of the Court, 



' as tbe deeided opinion of the whole Bench present, that th^ 
*' pelilidner 'was fully protected by law against either trial o\ 
^ 'punishment for any of the charges contained in that indict- 
^ meBt : That the public prosecutor, having' obtained a capital 
' oonvictiott and sentence against Williani Burke, oh the %s\ 
^ charge en which Evidence was led, has not thought it proper 

* lo TOoeeed with any of the other charges, and probably never 
< will:> That notwithstanding the compact ^th the public 

* prosecutor, under which the petitioner was induced to make 
^^disclosures of great importance to the public interest, and to 
^ ihe administration of justice, but which ti^ere calculated to in- 
volve hinisdf in circumstances of suspicion and hazard, 
in which he could not otherwise have been involved; aii^ 
notwithstanding the assurance of personal safety held out to 
the petitioner from the Bench, criminal proceedings have» 
within these few days, been instituted against the petitioner, 
at the instance of Janet Wilson, alleged sister, and Janet 
Wilson, alleged mother of the said James Wilson, alias Dqfi 
Jamie; hnit who, the petitioner is informed, and has reason to^ 
bdieve^ do not truly possess these characters, and have pro- 
duced' no evidence thereof. And he has been examined be-^ 
lore the Shmff-snbstitute, as a paity accused of that offence,^ 
and is now a chae prisfmer in the jail of Edinburgh, commit-^ 
ted fer further examination ; as ta that charge of murder:^ 
That under the circumstances above detailed, the petitioner 
is advised, that the proceedings thus instituted against him^ 
are incompetent, irregular, oppressive, and illegsJ, and that 

^the tiparrant on which he is committed, at the instance of 
-the said Janets Wilson, is illegal, and that he is entitled to 
immediate liberation: That the petitioner has been in- 
formed, that the said Janet Wilson, alleged mother, 
and Janet WHson, alleged sister, have applied for, and 
obtained the authority of your Lordship to lead a pre- 
'elignition, and examine witnesses, as to the petitioner's 
alleged guiltiness of the smd charge; and that an ex 
pane examination of witnesses is actually going on, under 
the authority^ and force of your Lordship's power and com-* 
pulsitor, in absence of the petitioner, who is shut up a clofifi 
prisoner^ as aforesaid : That the petitioner has bech advised, 
that this proceeding also is incompetent, irregular, and ille- 
gal, and highly oppressive and injurious. — May it therefore 
please' your Lordship, to take into consideration the circum- 
stances above set forth ; to recall the warrant on which tlie 
petitioner is committed, and ordain him to bo set at liberty : 
Also, to put a stop fw) the precognition or examination of wit- 
nesses ; and to ordain the same, in so far as it has already 
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* proceeded, to be deliirered up to voor Lordsh^^Bcl^rk, or tb 
^ such other as your LordsUp shiill appoint, in order to the 

< same beiiig sealed and retained, to abidie the future orders of 
4 your Lordship^ or the other competent Judge, er Cpurt ; or 

* to give such other, relief in the premises^ as to your {jorddiia 
^ sliw seem proper. ' On that petition the l^enff pimiomeed 
the fdlowing deliverance ; *--^^ The SbesiS having canudcced 

< this petition ; Appoints a cow thereof j and of this ddBvf r* 

< ance^i to be served immediately on Bfr Greorge MonpOf- aolki^ 
^ tor^ Supreme Courts, ag^nt for Janet Wilson; and afjjpohti 

* to-morrow, at two o*clodk afternoon, for hearing DooMsal or 

* agents for the petitioner, and for Janet WiWn,. in the^ SbqrtfTi 
^ office ; and in the meantime, sists farthe? pi^oceediog« in tht 

* precognition at the instancy of the said Jwet Wilson. ' . :Aiid 
thereafter, of this date, f the Sheriff pronounced as ftill#ws:r^ 

* The 8he*iff having resumed consideration of the potiAioia^ for 
' William Har^ and haying heard the epunsel fqf WilliaDi 

* Hare and tbo rcfspondentg, Jan^ t Wilson^ aenior and jmlkf ; 

* In respect that there is no dedsiony' fin^^pig tj^^l (he rights 
' of the private partv to prosecute is. baifred Iff wgr giia^ 

< nmtee or promise of indemnity g^ven ly the f^Ukr ^fmotn^ 

* toT} refuses the desire of the petition; bat in retfieet of liie 
^ novelty of the ease^ supersedes forther procee4iiiga ifi tb^ 

< <»se before the Sheriff, ^t the instance e^ ^he refpMdiiiitB,' 
f tin Friday nigh^ ftt seven o'clock, in ordcv tteA WiUfttfii 
^ Hare may have an opportuni^ of applyinig to tba Ce^urt of 
' Justiciary. ' — < Note* — ^The application vAieb baa been: madd 
^ to the Lord Provost^ to see Burke« by the private pteseen-' 
^ tor, is not before u% but remains to be di^osed. 0( by tb^ 
^ Lord Provost*' The cpmplainer has now te sablmi that 
judgment to review, and to pray your Lordsdiips to aff<ir4 hiJii,: 
Jky suspension and liberation, tho relief and r^repa wlucb tk^ 
Sheriff has refused. The facts are so fully s^t fort^ }n the pe^ 
tition above quoted, that the complainer does not ecmttder it 
necessary to repeat, or to add to tlieni, or to detail^ your Lei^d-^ 
^hips with any lengthened argumait,*-more e^eeiaHy as he 
expects your Lordships will ^point parties to be heard orally 
on the present bill. The oomplainer may however state, ja 
reference to the ratio of the Sheriff's judgment, the petition, 
Isif Tliat the private prosecutors themselves are pwfectly 
aware that the public prosecutor was adopting proceedings, 
both as to William Burke, and as to the complainer„ m re^ 
lation to the alleged murder of James Wilson; but they 
gave no intimation of any intention on their part to insli^- 

• 20. January 1829. f 21. Jaauaiy 1889, 



liilB orinixial f»oee6dblg» agftiiifil lift edmplaliier, till altot 
lim trU iiad <eoiiviolioii of Bai^ke. . 2i%, 7)iat ^0 ratid 
iirilg»flil by the Sheriff, vba^^ There fa fio decUcm, finding 
5 tbal>tlie nglit«if Ihe private partf to pireseeiite^ h tmrred by 
^ any . ptanrntee or promiae of mdemnity given by the puUic 
^ Proiecatbr) '*-H9ttppoRing that ratio to be w^Il-foonded on 
&Bt^doea nottttall exhaust or dkpoee of th<& caee ; for the comv 
pUner's case arises out of cireuinstanees, and is rested on 
privoiples which do not require to be stjQiported by decisions, 
and, of which, the promise alluded to in the Sheriff's judgment^ 
£»nBs only a part — ^Herefore, &c. 

(Signed) Dun. McNeill. 

i Upon this biU, the Mlomng ddiveranee was given * :— 

^ Hilt Lord Justice-Clerk haviiq^ considered the fotegcisig 
f hill of advocation, snspemsion, and liberation $ Appoints the 

< .sapne to be intuaated to George Monro, 8. S. C, agent for 

< Janet Wilson senior, and Janet Wilson jomor, by delinvring 
^ .to him a full double of the said bill, and of this deliverance 
^ tbereon ; and ordains partiea to be heard by thrir counsel oil 
^ Monday next, at ten o'clock forenoon ; and, in the meantime, 
^ sists further proceedii^ before the Sheriff ki ihe precogni- 
^ tion mantioned^iff this, the said bilL ' 

(Signed) «D. BotL«/ 

1 Eo i/ie.*^9 p. M. Copy of this bill and above interlocutor 
serviod on me. 

(Signed) GEo.MoNao. 

. On thfi same day, William Hare presented die followiiDg pe*' 
tion to the Sheriff, craWng to be tteleased from close ooiSine^ 
Qient, and to be aUowed to communicate with his couasd and 
agantw 

« . ■ ■ ■ • 

Unto' the Honourable, the Sheriff of the County of Mld-« 

Lothian, 

The PBTIf ION of William Hare, present prisoner in tha 

tolbooth of Edinburgh; 

That, of this date, f the petitioner was apprehended on a 
Wa^ant of your Lordship, obtained at the instance of the 
pubGc prosecutor, on a charge of murder alleged to have 

* 23. Inuary 1099. f 19. NoTember 1828. 
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been «ommiUed on the person of Jaif^te AV^S^q, oom^oifaif 
cMcd. Daft Jamie» That, ijin4cr., the w^rriinty the. petUaoaec 
waB detained for (Lx^mination, and. having b6^ examined, the 
warrant 'was afterwards withdrawn. That, on^fd^yof kst 
week, the petitioner was ag^in brought before your Lprdship 
on the same charge, in^vi^ue of a warrant . granted by your 
Lordnhip on. the application, and at the . iustsncQ ; of Janet 
Wilson senior, and Janet Wilson junior,, alleged mother and 
sister of the said James Wilsoq, ^ias, Dqft.JamiBj . and, upon 
that occasion, the peti^ioper was .examined by counsel and 
agent, who attended on beliajf , of th^ said . private aocnserB^ 
while the petitioner w^ not allowed the benefit of any such 
assistance and advice : And, thereafter, on the same day, 
the petitioner was again imprisoned for farther examinaOonj in 
virtue of a warrant granted by your Lordship .on .the applica- 
tion, and at the iustance of the, said private prosecutors. * That 
under this vrarrant, the petitioner has been kept k close pri" 
saner y deprived of the power of taking, out letters of intuoa- 
tion, under the statute 1701, and deprived of U^e power of 
communicating with his counseLand agent, with a view to his 
defence or liberation. 

Tliat Uiis state of dose imprisonment^ is peculiarly oppres- 
sive and injurious to the petitioner, at present ; because tfaerv 
has been presented, on behalf of the petitioner, to the Court 
of Justiciary, an application for recall of the warrant against 
him, and for his liberation. And. it is of .great, importance 
to his interest in that matter, that he should have free couh. 
mun^cation .with his counsel and agent. It is unnecessary, 
at present, to recite the grounds of that application. Tliey 
are not unknown to your Lordship, as th^ were the sulgect 
of an Application by the petitioner, to your Lordship, two 
days agpj vf(m which you sisted the proceedings against him, 
to allow him to apply to the High Court of Justiciary, which 
he has accordingly done: That the statute 1701, enacts severe 
penalties, in. case of wrongous imprisonment, * and furder 
' discharges all closs imprisonment, beyond the space of eight 
* days from the committment, under the pains of wrongous 
\ imprisonment, above set down.:' That the petitioner's close 
imprisonment having commenced on Friday, last week, t. e. 
tiiis day eight days, he has now undergone about the ut^iost 
extent of close imprisonment, which the grei^test atnet^ 4if ' 
the st^tif te qpuld cJlow: Th^t. it is.pnjyi^. cases of extraoi^ 
dinary necessity, that the permission of the statute is aoled. 
liipen^A) ihe utmost stretch ; and' in the general case, a com- 
mittment for further ' examination, does not continue beyond 
four or five, days : Th^t in, the petitioner's case, there is f^ 



FMsoii tot mduJging the prosecutors With th^ utmost stirelch 
of thd statute; and eertainljr there ean l>e no refison for irans^ 
^l*^Ing it. On th^ eontrary, in the eircumstances already 
itated, the ends of justice require that the petitioner should be 
ItMiantfy relieved from the state of close imprisonment, iii 
Irfiioh he has been now so long kept, and should bo allowed 
Itnd^ communication with his counsel and agent. 

May it ihetefbre please gai& Lordships to consider what is 

■ above set ^fiirthj and to release the petitioner from the 

state of close imprisonment in which he is at preseni 

' ' hept^ avui to give him such oUier relief in the premises'^ 

Oslo yo^ Lordship shaU seem pr&per. 

According to justice, &c 

(Signed) DUN. MCNEILL. 

iTpon this petition the Sheriif pronounced this interlocutor : * 
«^^ The Sheriff having considered tlie within petition, and the 
^ bill of advocation, auspension, and liberation, produced ; h\ 
^ respect that the time of the petitioner's close confinement ex- 

* pires to-morrow evening, and that by deliverance of the Lord 
^ Justice-Clerk on the said bill of. advocation, suspension, and 
' liberation, all further proceedings in the precognition are 

* ftiflted until Monday next, at ten o'clock, before which tim^t 
^ the time of the petitioner's close confinement will have ex- 
^ pifed, grants the prayer of this petition, and releases the pe- 
^ tltioner from the state of close imprisonment in which he is 
*' at present kept ; and appoints intimation of this petition 
^ and deliverance to be made to George Monro, 8* S. C, 
^' agent for Janet Wilson, senior and junior. 

(Signed) ^ Ad. Duff.' 

* 23rf January 1829. — ^Nine p. M. — Intimated the within pe-' 
^ tltion and denverance to me, — ^but I understand Hare is noi 
*' tor see his counsel and agent till to-morrow aflLemoon. 

(Signed) * Geo. Monbo.* 



Thm bin of edvocatioa came to be advised by t^e whole 
Gouit) dn Monday the 86th January, — and, on hearing cotm-^ 
ael f for the parties, thdr Lordships pronounced the following 
kilertoeiitior :*— . . , 

• 2a January 1829. 
f It 18 inui cccinn ry to give the viva voce Pleadings of Counsel on this oc» 
tu^on, n the printed InfonnfitipM eentain the wMc of tke jg g i w w t Wf td on 
euher side of the Bar. 

B 
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< Edinburgh, 26ih January 1829. — The Lord ./JusticitT 
' Clerk, and Lords Commissioners of Justiciary, having con^ 
^ sidered the bill of suspension, advocation, and liberation, for 
^ William Hare, and heard parties' procurators at great length 
' thereupon ; Appoint the said bill to ]^ instantly intimated to 
< his Majesty's Advocate ; and appoint his Lordship to makd 
' such answer thereto as he shall think necessary, and thfsrein 
^ to give such information to the Court as he shall deem pro? 
' per, in regard to the situation in which the public prosecutor 
' stands, in reference to the matters set forth in the said bill ; 
' And farther, ordain parties' procurators to give in Inforoia- 

* tions upon the subject-matter of the said bill, and debate had 
^ thereon, this day ; both parties to print and lodge tkeir re^ 

* spective Informations with the Clerk of Court on or before 
' Saturday next, at twelve o'clock noon, in order that the 

* same may be recorded, and distributed to their Lordships. 

(Signed) « D. Boyle, /. P. D: 

In obedience to the above order, the following Answers faf 
the 'Lord Advocate, and Informations for the parties', were given 
in. 



ANSWERS for Sir William Rae of St Catherines, B^.^ 
his Majesty's Advocate, for his Majesty's interest ; 



TO THE 



BILL of ADVOCATION, SUSPENSION, and LIBER- 
ATION, for William Hare. 

The respondent has not failed to observe the guarded tenns 
in which this order is conceived, calling upon him only to give . 
such information as he shall deem proper, and thus relieving 
him from the necessity of questioning the power, even of this 
Court, to require, in this shape, a disclosure of the grounds on 
which the public prosecutor has been guided in the exercise of 
bis official discretion. Influenced, however, /by those feelingB 
of .respect which the respondent h|is ever endeavoured to evince 
towards this High Court, he readily submits the following stato-r 
ment, in deference to their wishes, on so extraordinary a 
case. 

The murder of Mary Docherty took place on the night of 
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niflay, the Slst October last; and, on the evening of the fol- 
4<>wii^ day, 'Vniliam Burke, Helen M^Dougal, William Hare, 
-tod Margaret Laird, his wife, were taken into custody* On 
Monday, the 3d of November, Burke and M^Dougal were eX'- 
amined before the Sheriff. These persons, as your Lordships 
«have had occasion to know, denied all accession to the crime. 
•' On the 4th of November, "William Hare and Margaret 
• Laird were examined by the Sheriff. In the declarations then 
i^mitted by them, they both positively denied all accession to 
the murder, and stated that Dodberty had not received any 
vi^ekice from any person in their presence. 
' Hare and his wife were again examined by the Sheriff on 
the lOth of November. 

They were a third time examined, on the 19th of November. 

At these examinations, they firmly persevered in their for- 
mer denial. 

The preoc^itibn having been completed, was laid before the 
respondent, in order to be finally disposed of. A month had 
now elapsed sinoe the date of the murder ; during which pe- 
riod,' the four prisoners had been kept separately from each 
•other, but no disclosure had been made by any of them, either 
as to the: alleged murder, or as to the participation of any 
•of the persons accused, in offering violence to the deceased. 
After repeated and most anxious consideration of this extraor- 
dinary case, \i appeared to the respondent that the evidence, 
including the examination of Medical Gentlemen, was defec- 
tive, both as to the fact of Docherty having been murdered, 
and as to who was the perpetrator of the deed. Conceiving 
it of the greatest importance, for the satiBfaction and security 
of the public, that a conviction should be ensuredy the respond- 
ent did not feel justified in hazarding a trial, on evidence which 
appeared to him to be thus defective. He well knew, from 
-long experience, how scrupulous a Scottish Jury uniformly is, 
in finding a verdict of guilty, where a capital punishment is to 
follow ; and he deemed it hopeless to look for a conviction^, 
where the fact of a murder having been committed was not 
put beyond the possibility of question. 

The only mode by which the information essentially awant- 
ing could be procured, was by admitting some of the accused 
persons as witnesses against the others. 

Another consideration, of still greater importance, rendered 
this course indispensable. Some circumstances about this time 
traaspired, which led the respondent to dread, that at least one 
<»ther case of a similar description had occurred. In such cir- 
cnmstances, he felt it to be his imperative duty^ not to rest 
9tisfied without having the matter probed to the bottom, and 
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ihat he Uiouia, for the sakd of the public intercUli Iteve- it it- 
,ocrlaiiied whftt crimes of this revolting descripiion ha4 riK^ylpMli 
^crnnmittedy-^who werd concerned in them^-^whetbtr ^ tl|fl|Mr- 
aons engaged in such transactions had been taken itrtodlilolfy 
— ror if other gai^ remained^ whose practices miglit ocntawfeslo 
endanger human life. Compared with such knowledge^ e¥en|i 
.conviction for the murder of Docherty appeafisU inabal^HiiL 
JBut such information could not be obtained by bringing f»#ill 
*aU the four persons accused. A conviction might lei^d 10 jOnir 
punishment, but it could not secure ftuch a disclocrmrt). 

After deliberately weighing all these matters, it affpesirsd to 
.the reapondeht then, as it does to him now, tluil in the dcer- 
cise of a sound discretion, and in the performance <if hb puMh 
.duty, embracing Equally the iiiierest of the commnnityattege, 
and of the relatives of injured parties, he had no choice left 
but to follow that course which he adopted. 

The onl^ matter for deliberation, regarded wUdi of tke ftmr 
should be selected as witneisses. 

M^Dougal positively refused to give any information. 

The, choice, therefore, rested between Hare and Bnrke; aad 
from the information which the respondent possessed^ it m^ 
peaked to him then, as it does now, that Buffce iVae the ynsr 
.<oipal party, against whom it was ti^ respcmdent's duty 4b ptor 
c^dd- Hare was therefore chosen ; and his wife was taheiif %e- 
.cause he could not bear evidence against her. 

This course having been resolved upon, an overture was 
^ade to Hare, by the authority of the respondent, with the 
view to his becoming a witness ; and the proposal whioh %rai 
ep made ta him (and which did not prooeedyfOM him) iraii at» 
4;epted. He was, in consequence, brought to the Sheriff's 
office^ on the 1st of December, for examination, ilirhen, by th» 
ftuthority of the respondent, he received an assuraiice firentfae 
Procurator-Fiscal, that if he would disclose the tsusU relalivt 
to the case of Dochcrty, and to such other crimes of a limilBr 
nature, committed by Burke, of which he was cognisant, be 
should not be br6ught to triid on account of his accesmn te 
any of these crimes. 

This assurance had no reference to one case more than itHo- 
ther. It was intended for the purpose of recriving the wIm^ 
information which Hare could give, in order that the rBspoad* 
^it might put Burke and all others concerned on trial, ier all 
the charges which might be substantiated. In giving it^ ihi 
respoudent acted under the impression, asdbik theunderstHadf 
ing^ (hat when offences arc to be brought to lights In the 
of f| criminal investigation, carried on at the publie 
such assurance altogether excluded trial at the inataoeo of siqi^ 
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^fdiiriAt ptrt jr» In. its nature^ thk asstiimiioe waf'thus of tax 
nwniiftdififtl ttrgfirijTtiftnj nnrt was ^akukted io lefid the party 
to belMVe Ifaat the poMsibilUi^ of future tdal or punifihment was 
thereby entirely excluded. The assurance was so meant to be 
understood. 

. . lacemequenc^ of this assuraaoe» Hfovi ondited a declaration, 
JdMaUing the cirontnstances cooneoted with the murder of Mary 
■fioeJieriyt and with similar crimea, in which Burke had been 
jait[<^d« Of these» the murder of James Wilson, and of Mary 
PatenoB^ .or Mitchell, were two; and it was finom the facts 
iWimh Hare so detailed, that evidence was obtained Arom im^ 
exoeptionable witnesses, of such a nature as enabled the re^- 
spondent to bring forward those two murders, as substantive 
aets, in the same indictment which charged Burke with the 
murder of Mary Docherty. By this proceeding, the respond- 
ent conceived that he ha4 fully satisfied not only the ends of 
; public 'justice, but the rights and feelings of all those who 
were connected with the unfortunate individuals thus referred 
to. 

I. . b the indictegnt, ,WilUam Hare and his \ivih were inserted 
in the list of witn^8Se«i alotiglKitb.9U tho6e persons whose evi- 
deiiee= the respondent had *been able to obtain, in consequence 
^ the disclosures which Hare had nmdo* . When the respond- 
-ant: entered the Court on the day of trial, it was his full inten- 
tion to examine Hapr^ and bis wife as to each of the three mui^r 
d^i9 set forth in the indictment. How he was prevented from 
so doing, the Court is already aw^rc. Had Burke been acquit- 
ted of Docherty's murder, the respondent must, in the dis- 
; charge of his duty, have proceeded to try him on the other two 
tyhai^as ; and in proof of botli, Hare and his Wife must have 
%6eil examined as witnesses. As it was, they were both ad- 
diieed on the trial, and it was from the information obtained 
fnom Hare, on the assurance of immunity, that the respondent 
conceives he was enabled to secure a conviction. 

The warrant of imprisonment against Hare and his wife, at 
the public instance, has since been withdrawn, in consequehce 
of its having turned out, after the most anxious inquiry, that 
no mane, could be brought to light in which Hare had b^en 
wtMUMfnad, excepting those to which the disclosures made by 
Jtdm under the above assurance related. 

in jragard to the crimes so disclosed, whether they Wett in- 
fdttded ip the indictment against Burke or not, the respondent 
havhug, in the conscientious discharge of his duty, authorhaed 
tha assurance to be given, which has now been stated, appre- 
ll«Mids that he i^ l^ally barred from prosecuting either of 
ibose persons at his instance, aud he will not make any suck 
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aKtcinpt. Ho need not add th«t he^kould •stvooglj fed^-m^ 
a pBoceediiig» ^P^^ ^ P^ ^ didioDonrable in • ittoelf, hd- 
worthy of Jus office, and iugUy ugurioaS' toihe admltiktralitMi 
of jusiioe. 

Having <lui8» in oomplianoe with Ihe.order of your Lofd- 
^P^ given such information to the Court aa he has deemed 
proper, . in regard to the situation in wUch the puUic prose* 
eutor stands, in inference to the .murders set forth m ^e hiR' 
of advocation, the respondent has only to add, that U]Mm per^ 
using the said bill, he finds no statement in it which requires 
•any answer on -his purL 

In respect wharemf^ ^ 



INFORMATION for William Hare, present Prisoner in 

the Tolbooth of Edinburgh ; 



In His ApfUoMonfir 

ADVOCATION, SUSPENSION, and LIBERATION, 
against Janet Wilson, relict of the late John Wilson, 
»id Janet Wilson, her Daughter. 

Th£ question now to be resfdved is, Whether the Iiifom<> 
ant is protected from further criminal processj in order to pm^ 
ishmenij for the murder of James fVUson^ alias £k^ Jamie f 
The FACTS and circumstances which have given rise to the 
question are these : — 

Certain persons, of whom the said James Wilson was on^ 
having been murdered, or supposed to have been murdered, in 
the course of the year 1828, and suspicion having faUen upon 
the informant, and upon William Burke, criminal proceediagt 
were instituted by the public prosecutor, against them. 
. On the 19th November last, a warrant to ajmrehend, • and 
for examination, was obtained at the instance of- the pnieiira- 
tor-fiscal against the informant, as charged with the murder of 
the said James Wilson ; and upon that warrant the informsat 
^oas apprehended and examined. Similar proceedings wc9» 
adopted against William Burke. 
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Tlier«tifteT, :ih6 public proseeutor being unable €6 obtain eVT-' 
deuce, or a clue to evidence; by which the fSusts relative to' tlu^ 
WPfoeedmurderd luight be brought to light, and the perpetra- 
tors, or some of them, > brought to punis^nent, he gave the in- 
formant tmquaUfied assunmce and promise thai AewonU never 
hfi JifTOught to trto/ in iregArd to ai^ of these murders, provided 
he ^ould nudce a fall disclosure of every thing he should be 
adcfi4and knew in relation thereto. To this assurance and' 
mpginiae ao given, both> the ^ Lard Advocate and procurator- 
nacad wei?e parties. . 

.ynder this assurance^ and rdLjring updn it,- the informant 
mad^a JvU and true dudoeute of every thing he knew in rela- 
tion to the.several alleged murders-p-Mo^ of James Wibon being 
one. 

The information thus given by the informant exposed the 
fiau^ts, and opened up the most important sources of evidence in 
relation to the matters alluded to, and placed the informant 
himself, if it was yet competent to bring him to trial, in cir- 
cumstances, to say the least, of danger and diffwutty^ to which 
he. could not, by any means, have been exposed, but for the 
information so given by him under the assurance above men-^ 
tioned. 

Through the information thus obtained from the infortaant, 
William Burke was indicted and broc^ht to trial at the in- 
stance of the public prosecutor. The indictment charged three 
murders^ whereof the murder of James Wilson was one. 

The list of. witnesses appended to that indictment contained 
the names and designations of many witnesses, traced through 
the information given by the informant, who was himself like- 
wise included in the list as a witness ; and he was cited as a 
witness in regard to all the three charges. The citation to him 
was given by authority of a warrant for that purpose, issued 
by your Lordships on the application of the public prosecutor* 
The informant obeyed the citation. 

On tiie 24th of December last, the diet of conH)earance hav- 
kog arrived, and tiie process being, as required by law, com- 
plete, and all concerned being in attendance, the libel against 
burke was, . by interlocutor of the Court, found relevant to in- 
fer the pains of law, as to all the three charges. The case was 
now in Court, ai^d all the parties concerned were in Court, in 
the respective characters- assigned them. William Burke was 
in Court as a defender; and William Hare, the informant, was 
in Court, as a witness for the prosecution; — and although the 
pcoseoutor proceeded^ in the first instance, with one of the 
ebaaigBR only, (being tiiat relative to the murder of Mary Doch- 
erty), his right to proceed with the whole of the chaiges, on 
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mUsmi iiuBamMi mis aif jnt^sbI^ flMtrfd bgrthe irileliMliMtr 
Ttltavmitj pn^otiisa^ hy the' Cmtr^ >•' *' .: :* 

the prommtor hating' piMesd^ to lead «vHkM*'«» to llgifr 
oaHof the ohalrgM lart iirotioiicdy the ^faifarmto»*<»ate - m u mr 
mi exdaimd At Ctourf m a witMBS-fer ili»f toMMI^;' »< i > ; iig 
Upon the aMniranoe that wa9 given him^ he aMwev64^4iMryr 
^iiestitMi put by the in*o8ecutor, though plainly ealcafaded t»^ 
iifMva^ib figauut hm^f^^ 

htm toftivUat tsaajr^meof lhe#tbe»cliBigee), hf taaMMlmi^ 
him with Burke, — ^by exposing the manner in whieh the ifH^ 
ders were perpetrated, and the bodiei dispoeed of,-^«nd by ex- 
posing aouroea e# evideiKiB,^ and vafioOB ciroilttiBtefiiMB*'» 'fiat 
the informant^ relying upon the aanuranoe lliat • he^ ehoittNi ntf^ 
be brought to trial for any of these murders, did not fiuthei* 
Qonmilt his own safety, 'and cEd not liMitAt^ te Msw^ 9¥erf 
cj[ueBtion put to him by the prosecutor. ' > ... .i^i 

That trial issued in the carwkHon of Williinti BuiAce ftr tM 
murder of Mary Ddcherty, and the pronouncing a capital -sen^ 
tfince upon him, which sentence has «nee bedii caiMi^ into-te- 
eetttion. Thi) trial was very tedious f- luid the proseoutli^^diil 
not consider it necessary to fellow Mt the other l^w^eh m^ t^ 
a conviction. •» ••* 

' Tha i^fomutnt retir^ from the proceedSags of* that di^, b 
the unrfiakeh confidence that he was freefMMH trial- ^ punirft^ 
menL In that opinion, in so far at least as r^aMled id^ASJP 
the charges eontsuned in the indictment against WifliMs Bnrtt^ 
He mB^ eonfirmed by tht amtkmty of^ Courts by vfkidiikekaD 
was 90 laid dtmun at the trial. It is not wonderfuL if, A&i^ 
that period, the mformant^s lips have- not beea eealed* by sHJf* 
apprehension of being yet bro^ht to %riat ilpon ariy of^dMV 
oharges. --^^ 

During all these prooeedingB, the pesefit iN*ivate ^proeMfti'^ 
ors, who were not ignorant of them, took *no steps,- aa4 gaW 
no intimation of any intentioft to takesleps, against lh» failMr^ 
mant. But, on the I6th of the present laontk ' ^ JeMrtil^ a 
wammt was abteined from the Sheriff of Edinbufgh) aft-4Mi^ 
instance, against the informant, charying Mm with dfe^mMftd^ 
(f the said Jame$ WiUon. Upon that warrant the kift>Miiiif 
was apprehended and examined. He was theretofler ^om ft K ' ^ 
ted a oloto prisoner, for farther examination, upoii ihe» ssMt' 
charge, at the instance of the same parties* '>•' 

l%e informant then presented an application ^' the Sheriff 
for recal of the warrant; but that applicaCien wM refuaedi * ^^ 

He has now applied to your 'Lordships/ not <mly ti^ nrtlM^* 
the judgment of the Sherifl^'hy aiAmttlioti^ hut 48o» sie tiOtdte ^ 
to the custom of this Court, to grant'luni'letlers of 
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^p4^'Nkr4lj(Mu - Thu(^ vour Iiord«tkq» ac9 Q«^ 
question^ wbedi^r the Sheiifi^'a jidgemeat waa, in t}ie circ^n^ 
ilit»r#»j suddraft became the Qpiwaittiiig Magii^ate to pro* 
mnnm ; bat the whole matter of the commitmwt is brougjbt 
l|^e£aHi.the iSapreme.CriiiuBal Court, by im. applifiatj^ for.<tt|^, 

• . ...... 

Sueh are the jacts; and the informant m no% to sta^ thf^ 
kipj^grouiida^on which ha rests his a^lication io ^our Lqrd^ 

The informant} in one wiord, m^taina^ that pn account of 
tlie> promise and compact, .whereby, under assur^nf^ of s^ety 
qsom trial ^orpunishuont,, he disclosed to the public prosecu^ 
tor all the information he possessed, and was made-a witljipsi^ 
and examined on the trial of William Burke^ he cannot now 
he tried in order to punishment for the mutdter of Jamea 
Wilson. 

Sttt, as a hint was thrown out at the deb^te, that the present; 
^.QOt the nnost fitting time or shape to raise this <{u^tion, ^nd 
^latthsiinlormiiiit should renuun quiescent, until an <^porti|3v 
nity shall be afforded him of stating an objection in )kar of trial^ 
iprhen criilunal letters shall, at the convenience of the pri.^te 
pnofBQCtttors, be raised -and called in Court, it is pr0p^r 4o statji 
sMrtly the <grQUods on which the informant submits that thiti^ 
^t ^is entitled to no regard . 

, ]n the ^st placoit the^ question ^which thei informant . haft 
iguA^ is i^n incidental one; and at whatever time, qr in what^ 
aver diape it may be takiin. up, it must .be preliminary to tha, 
patter •of triaL It must be considered, invesUgdted»^ Jmd dis- 
p oocd of completely, before the mister of trial can be at all 
eptm^ Vp^m* There is» therefoi:e, no reason evi^ of con«» 
^fepency or expedieuey for postponing the one nntil the other^ 
at^ be ready 40- be entered upon; and there isna rule or 
ppaotioe^ C0iirt to that effect* In the Mecond places. thc| in^^ 
formant has a veiy inaterial and legitimate intere^, that th^ , 
qmstipn should bo considered now, in order that, if he is xjghi 
iothis^questiop, he may he relieved from the serious burd^i 
qipK^araiiaiiJbr trioL . He may a}so be pemutted to ren^arl^ 
tjbiiit the prosecutors can have, no kgitimsi/g interest to. postpona 
the discussion of thia question. It cannot be disadvantageous 
Ip th^m» but the, revei:se, that the merits of ^h^e. informant's ; 
objection to the proceedings against him, should be ascer^ined 
mqid disposed o|^ before they incur the espen^e, and undeigo 
lhs:labow of pcis^ariiig4heu: case for trial. In the tftinl place^ 
tHa, infoirmant, w^th confidence, submits thaty if he caan<^ b^. 

c 
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itiid*/hr ih» murder of WiboHy lie cannot be kept sb prsMr 
in order to trial for the murder of fVibon. There is no d* 
leged reajBon or object for his iihprisoninent, exeej[>t the itttMH 
tion to bring him to trial and jmnishment ; and if that reaflotf 
6r object is not a legitimate one, the imprisonment or deteiw 
tion cannot be legal. The informant has an obrioiis inteMl^ 
and right to apply to be released from an imprisonment whi^ 
he has such grounds for maintaining to be iIl^aL - But^iat 
release, -snj^Hising him to 'be entitled^to it, faetikay net obtain^ 
and cannot enforce in less time than 140 days, that is to'siy^ 
between four and fire months, by the course suggested by the 
prosecutors, or by any other course than that wbick he has 
adopted. ' Finally, the, course which the informant Has s/SofMt 
is, in truth, the onfy one by which he can enf<M*ce hislifceratkii^ 
or the discussion of bis ckdm to liberation at all, imiess by 
demanding a trial — ^the very thing* he holds to be inoompetent' 
and illiBgsd, ' or at least to be a proceeding which, wonld exposi' 
him to dangers and hardships, to which, in the eircumstimee^ 
he' is not bound to submit, and cannot be l^ally subjected.. 
Upon these plain grounds, the informant submits that he has* 
chosen the proper time, and the proper shape, to bring his cMT 
before your Lordships. 

Before entering upon the main grounds in argument, upenr 
which the informants rests his* claim for immunity from trial, 
it may be proper to dispose of another obserratioa madd by 
the prosecutors, in the course of the debate. It was more than 
once stated for them, wilfh some d^ree of triumph, that tb6 
informant's plea necessarily rests upon an inrersion of the or* 
dinary presumption of law, which- is for innocence— that tlM 
informant nAist bq^n by admitting or assuming that iie wai 
received by the public prosecutor as a witness, #omw mmtm, 
and, consequently, is guilty of l^e murder of James Wilson,*-^ 
a matter of which the present private prosecutors aUege thai 
they are totally ignorant, and say nothing. The rrievitncy «€ 
this observation is not apparent f and the supposed dilemma intBii 
which it is intended to reduce the informant, is really one of 
the most harmless that can be imagined. Bven if the infin^ 
mant should concede the point of participation* in the muidsr 
of James Wilson, that would be tio objection to his present 
^a, and could be no reason for deciding the present q ues t i sit 
against him. But, in truth, it is not necessary for the hh 
formant to make any such concession, or to* assume any stielf 
state of the feet. It is enough that, by the diadosures hii 
Aiade, and the evidence he gave, under an lissuraiiee of per- 
fect protection from the law against any fntmre punishiaenil 
ortrial, he has placed himself in droumstaaoea of mufkki' 
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fm44fuager^ i|piuidi render his defeni^^ diflUjult, burctempomet 
^jper^dfou^) and precarious. On Ukq other hani^ if the prose- 
.ClilMS dbv^ot accuse the informant of having been concerned 
in tbe murder of James Wilson — ^if they do not prefer such a 
.cbaigB agninst him— if ; they do not .found upon his allied 
.yifltimCBft in th^. matter — ^why havethey incarcerated him upon 
tliatohavige? Why is he nonr detained a prisoner at tlieir in«- 
etanoe iq;K>n 4hat charge? Why do they now oppose hisliberar 
tkn^ and the rec^U of the varrant at thdir instance proeeed-* 
4«g. upon that charge ? In short, if tk^ do not charge the iur 
^Imnant^with the imurder^of James Wilson, tliere is an end 
^-tbe ^e^tion, and%there iS;no 'Occasiqn to go fiirther into 
Ufa discussion — ^the wigrrant must be recalled, and the infor- 
,inaiit must ^be liberated Ibrtliwi^* The prosecutors are hero 
jpnly iavirl^ue-of the assumptiofa iy (iem, that the informant 
was concerned* in the murder of James Wikcm i and they can- 
jBMHi.be allowed •to^.plead any thing inconsistent with that as* 
Wmptiim, whatever may) be permitted to- the informant. 

; vH^iyinydifpesfdof wjbat; may be called the preliminary mat^ 
r|i^ Introduced by the presepiitors, the inlermant shall now pro- 
4seed to submit die groiinds of his plea. 
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There were oortain points conceded inaignment; and it 
miiy be et^veoienty and^t^nd to* narrow the discussion, to state 
iheeein the outset as -/xeMi^iifafef. 

\Mf It was conceded) that it is the established law. of Sooi* 
land, for whieh there is abundant authority and practice^ (at 
what time, or in what manner introduced, is a. different mat« 
tinr)) 'that a ^pci/us crimimsr who has been examined .91s a ^t^ 
|ims in a trial at 4he instance of the pubiic presecutof, and. who 
ha^ tairty answered .all the questions put to him, cannot him* 
self be .hrooght .to trial or punishment for the offence as -to 
Wi^chL he was so examined as a witness — ^that he is completely 
nroteoled by the law .against such trial or punishment : For 
JBBtance, that the informant is protected by the law from any 
4»i^ .i^r jMjiyiifa^Mmi^^t. nn aocpuut of the murdor of Mary Doch- 

erty, 

« idj It was. conceded that this state of the law cannot be 

teiMNid.yecy for haek ; and that the admission of a godus crinUnia 

iagivse evidence at all, is not of very ancient mrigin ; and that 

AaM 10^ no positive statute to which the change in the statQ of 

IhiD laWf in these respects, can be referred* 

,■■■ 9^9 That this protection extends only to witnesses brought 

hffikB pMic prosecutor, and does not extend to witnessi^ 

%lM^t by theipacty accitfed. 
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^ 4H» 11ia»'taBBi«w<Biigiamd in iMiitiatfariir JiHiuMiuili 
tlM liw 4>f ScxMlmd^ uid does not git^ uny vurfl a hwjtn t u ^rtfk 
teMion; bat thftit liiiB p«Hy there pviag evidence %tonte eqM t- 
-nUe cliad fbr t|'¥oyid pttrden. . . . r . 

' The mfe ctf me tew of Scodahd;* toihe extent tIttfvMine*- 
iSotied, heing admitted, — and this rale having obteineS Itepte i fc 
4BiK the bm^ at ne^ very dntaiit period) and ^tfaout anf pemKe 
4ftalute^<-*it auiet he refemhle to feome pre^-existiniig priD^iflee in 
Um hMT, hy the ^of>eratioa ^ and inflnence of which; it moet dinh 
heen inftrodaeed abd reeeived. • The ipformant riaJI e hd a av alt 
4atiaee those prinoqpleB^ and to shew lint they no lest fttlly hear 
Mt^the claim which he now makes fiir protogtion ftote trirf 
or pimfalinie&l.' - -r 

This inquiry bears i^on two hranches of thehiw, wldiAi^ iMire 
|»ertueips than- any others, are ^distmgairfied by ti^ n^irfiar and 
steady progrestf whieh they have rec^My made towards « meie 
fierfcet Mito, aeoommodating themselves^ by akntat menai H t 
dc^eesy bat without vesistance, to thto prd grt art af' im pt o wH' 
meat, the cfiange of manners, Und the state of society and of pd^ 
iieei Hie two bmaohes of 4he law now^hakd toa^ ihat 
:««Mch falams^^ theateialibiltty of dvidenoe, and that which 
relates to proseeution and piunshihent^lbr crimes, espedaUyil 
affecting the relative rights, powers, and interests ofpMie aad 
jpTMtfl! piwe<M0i^' ' 
<t TV) Ae te ll e r of' theses it is inqisfftant to attend earaftdlyw ' 

Wh«i an oflfenee is committed against llie fafw, ^e. ^. vv1m9i d 
manier is eommflted, tK0 interests and «iaims arifa»,«^le^ As 
interest of ^oecaaaiiifttiPy to ■awiiiitain the brwimd po^je-bj^ 
pm iskH iiff the offnader, in order to * deter ^Ihet s* T m rn eondidl& 
* ting the lihe^ai&ies in all time coming ;'-^Si( The^asrrotrar 
k^% more peraonal iaterert; of the mdivMaal injnred by die eft 
ftnoe, to claim satisfaetion fcr the Injury done to him. fi is 
ttnaoeessary, m the p resent ilteonssmn, to go baek to that iih* 
p^rfetit state of ^ociety and government, vrivere the interests ef 
the community, m such cases, were left to be enfolded by itfijK 
mdmber of the cbmnmnity who might choose to assnnf ttie 
right «r task of vindiooling them. It is not neee s satfy todwetl 
npon the motives which wisely prompted a restriction of saeii 
fight of proeeeutioQ to tiiose who, f^om mltural feelings aad 
himedtete interest, wwe most likely to he active in vaaNfieafiaff 
Ibe rights of the commmrity^ and tteir own chkna fer mtBla 6» 
tfien, to the earchisten of those who, from the widenesa oF iksir 
interest, were seldom likely to bestir tiiera8e]^;«>s, except Ibr M 
purpose of gratifying infividual resentment, or ind^irfging cadi* 
Vidaal amliee^— 4iMMrves which oreiy ovetem of ji tf S spi^ d e n eStf 
as it idivances towards perfectioo^ temte to nDMraiti, iKsd^-'W 




^ItaftitfMe ^ Iteir In wUelr the public prhra^'interefift^ 

htoBg eomliRled U9m limited tbvt hrt altum^f t6/ Were un- 
der no tlSier VfmArtA whatever, — ^the Ttctim'of tl^eir aiuinoisity 
41^ {MPSMUtiMi - brinj^mmnBtideMl tnto their kftndd, . 1*6 he dealt 
'^HMSi tifl llNar pteeeare. 

• Rtperiesceof fliefisadvanti^eB df snebBysteme, Mdtliegrowtii 
i«f nMsdoin ftirf itoproTemelit in goveminietit and jtirliprudencc^; 
4mffm given rise t^ a far better system, inr which th^ iBterests df 
A & e tmi aattBttty are nmreeflectaallyproteeted^ and ite elkiitns liiofb 
-vsertaMy enfSoveed, white the groeeer eknfnsitfli of malice and 
k«vMige aro ahnoet tcitally exdhided* In this c<niiitry, which 
boasts a system of criminal jurisprudence more perfect in priii- 
Up l e aM In practice than bdongs to ahiiost lany other coun- 
try', ^'Bat intetests'of llie community are, and, for a long time 
^MBrt^ faaTe. been^ committed to a public proseicuior^ whose dutf 
Siii to walidioTer these interests, and to chiim, on behalf of 
Ifae eommonity, the ddM: dne to it by every one who is g^^ 
«f 911 infraction of the laws 1>y which lli'e commnni^ is govern^ 
ad, and to enforce that daim in the degree whieti the hw per^ 
«Hlb, and which the interests of the oonnninlty require. At 
A& saxiae time, IMS' system is withottt prejudice to the legiti- 
fcaate ri^t of the party injured to 6ham and to obtain Satis- 
iiMtion for the wrong done to him in his fedKngs or lii his es^ 
tate. Nay,^ there eron yet temaihs to such private party a right 
to^enibrce tiie debt due to the community, in a certain form, 
mSi. under certain restridionB, when the public prosecutor, 'to 
wham the i n te rests of the commcunity are entruiglted, has n^- 
leoted to in terfere or to attlend*to those interests. Una rem- 
nant of' &e former system is perhabs a wlmlsonfe cheek ; dnd 
it may liave been essential on theimtinfeitittttioa'of the ofBc6 
dP pnmin prosecntor, which bitmgfat along with^ it a reStrictioii 
efy or an encraibchmcnit on, the powers whii^ uie connnnility 
hstd ^ tl»en comitiittBd, erdusiTely to the party injured i 
and, in cnsefc of homicide, to tlie illations' of the deceas^ 

* The in s t i t n ti oH of the office of public proi^eentor necessarily 
iMrodticed a^separation of die two die^hct interests and ob^ 
jeete tDonneeted with prosebntimiB forcriiike,'tfae esare of whi^ 
luafr been prevtouriy cnhimitted txy the eune personsi The Vbt^i 
#r diitiliotion thus introdnoed, hsa been en 
nme and mere marked^ as the lawnnd the admii^tration 
W have advanced in improveAieht. The - pnbHc proseetoitof 
#ilehes o^er the intereMs of (die community, in r^gikrd td 
iMsotatiDn for p^tnishfiKitt; 'and* he cstnuuihe eontt^IM' oi^ 
hindered by the private parly* Bal.the private party had' tt 



TekmAuUi rig^ tg gue for.qompoBMan or X0fmtim^i» Hiq in- 
jury done to iiis feeliiig^.or ewtoie ; afid, in this suity he.GUUiQi 
'be. opntrolled or lund^red l^ the pnblio {Mro^eeator* .An i^ 
fence committed raiaes^two JutereBte; and tihe oflTendBr ointo 
4Wo debtey one to the commnnity in the ehapa of /wmribicwfc 
ip defer others from committing the like crinies; the other to 
ihe individual injured,, as a satufadian for the injury dom^ 
In regard to the first of these, the public prosecutor k the 
creditor, who acts for behoof of the commimityt with iivluiii 
interest he is entrusted,, and who {urosecutes, ad vimUciam 
jmblicam* It is his duty, and his right to take the atepa maqt 
beneficial to iho community, to.a\eAge the Aqrongs. done to the 
law and to the state. 

It has already been said, that, in oertaiu circum^rfances, atfj 
under certain restrictions, the j)rivate par^ injured, may stfli 
assert tlie right and claim of the community for punUkmewL 
But it is a total mistake «to assume, as^the pnvt^te ^osecuteis 
In tlie present case do, that the rights and privilegea of iW 
private party are as absolute, free,- and unrestrained, aa those 
of the pubUc prosecutor. This position is true, . only >as ti 
the private party's separate xight to vprosecute for assythmentf 
1>ut it is not true of the private party, when he oomos £»> 
ward to assert the rights of community as to .punishment, and 
prosecutes .ad mndidam pMkam, The objfwt of pnoaeepi' 
ition for fmi^hmeni is declared, by the. very words of stylo in 
all criminal libels, to be * to deter others from isonunittiDg tiip 

* like crime% '—an object avowedly of a public natuDo, fif 
the interests of the community at lai:ge, and not of any pir^ 
ticular individual, forming a part 4>f that fywnmnnity^ When 
the ajttjunment of this object is the purpose in view, the< Iw 
draws, the most marked distinction between Uie public pK0S9r 
cutor and the private party. It places the greatest eonfideaes 
in the public prosecutor, who appears as the representative el 
|he whole CMumunity, to vindicate the rights of that communis 
^^4o ma^itain the law, and {M?eserve peace and gOjMl es^m^ 
without any personal or selfish motive, or feeling. It affeida 
him every/aaUty in.the discbaige of his duty, a^id the aoeom^ 
pUshment of his olfject, ccmsistent with ju,stic£.to the vsur, 
SON ACCUSED, — an object whiph no good system ^ law wiU 
ever lose sight of, cxr r^eard aa seowidary. . fiut, on the^othBr 
Iwnd, the Taw looks w:ith ..great jealousy^on a private party^ 
who does not confine himself to his own proper andpers^val 
right of claiming reparation, .but who comes £orwaxd to^pn>^ 
secute ad vindicfam publicamj-r^yrho calls for the .inflietioi^ 
4>f pmishmenty ^ in order to deter .others from qonu^jitliiig ^ 

* like crimes. ', . ♦ .( 
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AceoriSfkgly,. since the ftrst institt^tion of tlie olSce of piiltlur 

pni$iecutor, every step which the law has made, has had for it9 
objeet the placing erimind prosecutions for punishment under 
the Hiore idbsoluto direction of' the public prosecutor, and the- 
tiOBtnaMADg of private parties from institntiiig such prosecutions^ 
^ interfering with the proceedings of the ptiblic prosecutor, 
fbr die public interest. 

* Thus, the law does not require the public prosecutor to find 
eaulion before he institutes his suit; but the private party i» 
veiquir^ before he is allowed to prosecute ad vindictam pubH- 
AtM) to Imd caution thai he shal] faithfully discharge to tW 
^blie the task he is about to undertalce, and shall not compro- 
mise the interests of the community for any selfish object. 
Again, the law does not require the public prosecutor to give 
kis oaitii of calumny { but it requites a private party who comecr 
forward to prosecute ocf vindiciam puMicam to ^e such oath, 
iliereby aflSoi^ii^ a check i^ainst parties who pretend that 
their objeet is to vindicate the rights of the community, while, 
ili'trath, the object may be private and malideus. .AEgain, the- 
biw does not subject the public prosecutor in expenses of pro- 
eesB i but more than one statute has been passed for the pur- 
pose of subjecting in expenses a private party, who lashl^ or 
wantoiriy steps forward as the chitenpion of the community. 
Agun^ ^e law does not exclude the right df the public prose-^ 
Alitor to itdducehis own nearest relatums as witnesses, or the 
iM^ftrest relations of the party injured, or even that party him-^ 
urif, tile object of the prosecution for punishment being < to de- 
^ Ust others from committing the like crimes, ' — a public ob^ 
jiet for behoof of the community at large, and not for the se- 
|farate advantage or interest of any separate incBvidnal m it. 
Again, the law allows the public prosecutor to proceed in hifT 
Msecution by indicknent^ issuing from himself, without anjr 
Ml or suppKcation to the Court, or any warrant from the' 
.CSourt. But a private party cannot so proceed. He must pre* 
sent an mp|]<^tioA to your Lordships, praying you to give him 
s crimiMft libel, and which criminal libel he cannot get unlesa 
tile public prosecutor shall concur in the application, — se com- 
pletely is the matter of prosecution for punishmenij a matter in^ 
which the community at large has the real interest. Finally, 
the public prosecutor may, at any stage before sentence, restrict 
die capital pains of law to an arbitrary punishment ; but there' 
is no authority for holding that the private party can do so of 
his own mere act. Here the informant, in passing, mliy allude 
to the case of Colonel Charteris, which was referred to by the 
i^her side, as an instance of a prosecution by the private party' 
tpiiq; perpiHted to proceed after the puUic prosecutor had witln 



dimini Us coiiGOiifae. The «Me of CoUmd Ckarierih w«ft htd 
H be^ wkhottl fpeckdty^^ wiNiULAcaroely hAtve bMen heU U).^ 
the Uw* B«t j£at eaae was aUended with qw^ialtWn whiah 
excluded any general queation as to the pawert^ a privatafai^ 
ty to raise a cruakial poroaecuiMNi iox piuiishnieAt, without Aa 
OQQieouxse of the public {Ncoaecator. , In. tbe^a^ pla^ey ia tho 
oaae of Colonel Charteris, the public prosecHtof kai^fwemhim^ 
etmcqune at the proper stagey and the pdyata pavty* in eoppe-^ 
quenee thereof, had obtained his libel, ttkid was ap for ad^attoaA 
with his eause before the public preseeator withdraw hia cs^tH 
coarse.- Conseqpently,. the only q^edtien between the pfivaia^ 
party aud Colonel Charteria was, whether the withdrawal of 
the concourse^ or ^e attempt ta withdraw the con^NNirae) {bm, 
it may be doubted whether,, if once ny^ayit canbe wiAdsawnk 
amy more than the jSo^ of your Loraafaipa to the hiU, epr- jtbef 
signet to the criminal letteia), oould destroy an action anmpa 
tently raiaedand insisted in by the priv^ party who, httvingi 
onee got into Court,, was tridy dominmh^* ]^at» in the as»> 
ccmd place,, the case of Colonel Charteria related ta « chan^^of' 
rfffe, as to which there ia^a speciid statute^ gi^ug power t#^thi) 
woman'a pavents imd relatioBS to proseeutei although the iiyuN. 
ed party J^ersalf should consent to pass frfias any pnranit l and^ 
that statute was founded m* But whatever may he. tho atita^ 
of dw law aato the oancoufae of the public p a oa a c ator» which 
ia not here the proper auljiect of inquiiy, it is certaim tbait» Ia> 
all Ae jHOtiQidarA -abcve.emimenUed^'mifMfi^ otheie* thaiavr 
draws a distinction between the public proaeentpr anda priTilipi 
fniy^ and iUways in ^fiivour qf tie fmblk: jmmtMv 

The prirate prosecutors here are equally under nuatako whta* 
they assume that the public prosecutor cannot do any tiuag 
which is to have the ^bct of {^eventing the private party ftxan 
prosecuting for pwmhment. M hen an offence ia c0nunitled»' 
the duty of the public prosecutor ia to procend in the matlfr 
with a view to the int^resta of the communitY in relatijut to^ 
the wrong do4e, without regard to the efiect ma proceediags 
i|iay have upon the power or right, if auch exists, vt a privstO' 
party to come forwitfd and proseci^te for piMiishment. The ia^'^ 
terest of the community in the matter of puniskmeat^ ia the* 
na r am o unt intereat^ ana the only uUimtUe interest, which the 
law can regitod; although diffBrent persons may, under c<»tai» 
eircttinstanoes, be permitted by the law to vmdicate that inte*- 
rest. The public prosecutor, as being the person entru^ted> 
with the int<^rest of the community, and as representing tbe 
community, has the /nrifliarsf right to take up the nsatterj anckr 
having commenced procee^ngs for behoof of the community,, 
he cannot be stayed or hindered, or impeded in his proaecmispf 
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fcr puniBfameift, by any right or vay interest -wliich any pti^ 
fate (Mirty can daim ; and^ be may do, anddaily doe^ many 
things wmob ezoliide the priTate party from demanding punish- 

flMQt* 

Fof eaample, 1«^ If tiie paUic prosecator shall proseoute 
die offender, bat shidl fail to obtain a verdict, the private 
|Mty cannot demand punishment as a separate debt due to 
him, era sepanle right vested in him apart from 'the couh 
inanity. Sd^ 1£ the public prosecutor .raall obtain a verdie% 
against the offisnder, but shall restrict the pains of law, the 
privttUi) party eaimot demand thefull pains of law as a right 
hehmging to him individually, which the community or its ro" 
presentative, the public proseoutor, cannot infringe upcm^ 
Mr If the public^ prosecutor shall obtain a verdict against ihe 
fsBBendar^ but shall not move for sentence, conceiving that the 
inftarssts of the oommunity have been sufficiently asserted by 
imposiBg upon the offender the burden and disgraoe of trial 
and eonviction, and shewing others that the law reaches the 
acst, the private party cannot prosecute for punishment. 4ilA, If 
the public prosecutCH* shall prosecute one of two sodij and shidl 
lias the other as a' witness on the trials (in the doing whereof 
be eannot be oontroUed by any one) the private party cannot 
praaecnte for punishment, the «octiw so tised as a witness. 
■ \ On the other. hand, none of these proeeedinfi[s on the part 
of the pubise. prosecutor, acting for bdboof o( uie community, 
eatt esalude .or infringe upon Uie inherent perscmal right and 
inlBreBi of the private party .to prosecute for asssftkmeni ^r mh 
atfadum. . That right belongs to Um as an individual, not; as 
a«iemberu]f:tbe community at large. HeclaimsMo^^ not < .to 
^ lister others irmn committing the like crimes,' but to: solace 
hifoum feelings^ and redress ku awn wrongs. That is not a 
matter oi pumghmeniy but of saiisfacium^ 

in ;iegaid to .the matter of /nmtafaaeatf; properly so caHed, 
the rig^t, if any, of the priwite party, is 8econdmry,.aiid yidda 
ta.that c£ ihe community, asserted through its prc^^mr officer 
aad representative. The private party -cannot take & shwla 
attp towards psoseention for ptmukmrnt without giving notioa 
to the public proaecutor, and apfdying for kufiimemmnce; and 
i£ the public prosecutor shall even tiien take wp the matter, 
the^fisvnite. party is anpemeded by the proper representatiise 
of die community coming forward to demand the debt, of . 
flnnishmsnt, which caa <Mdy be paid onee, and which is due 
only to the community, whether the demand be made by the 
pilhlir pBoseeutor, <nv foiUng him, by the private party, whei^ 
in certain circumstances, and under certain restrictions^ . is • 
pii laitted by the community to assert its. rights* - In the.first 

D 
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iiiatanre, Iiowvrbr, tlie public prosectttor is tb^ ptotnr vqn*^ 
ventetive of the whole commonity in demandi^jf ptmbkmmt 
if heabttses his trust, he is reeponable in thepvQ|ieir^pnttr.- 

When the door to the admiasibilitf of evidence wad 1M 
o|iened so wide ae it now i8-*w)ien idanV grouiidi of ettdu-^ 
aien ' existed, wlndi the iniprOTed ootiooa af modBrn ^mtk 
have gfradoally and atlentljr, bttt eflholudlj^' dona aia«p,~ andP 
criaUnu wereraot adnaitted aa witnesles. llwalaiif'<rf«lua^^ 
aeter, and the Uaa of intarea^ wire aoasUecM auffeiflMr 
grounds for azclodingr theni ^ and the state of erimoj In aflgart^ 
to frequency, seoroojfs and dexterity irf perpatrallonf did Ml 
sender the tneption of them ao. often neeassary ^iywordi liMi 
drteetian and punishment i^ some of the offsnders. Bttft^ lot 
a oonaiderdde time past, it haa bedn fbnnd esaentisii to Ihb' 
ends of jnstiee to make use of mm ii imims, in order to brnig 
qthers to punlriiment. To secure the pnnishRient of aassa^ 
it waa found necessary at times dntt the eonmnmity aiMNdd 
abandon its claim to the punishment of oiliers. But At m^ 
c€8sUy iaparticuhBr caseg, was not Ae oniy reoomnmaiatlM 
of thh system; certainty and rapi£ty <tf detoetiDn aae fiiT 
more important matters in crimiind police than extent or se^ 
verity of punishment. The obvious policy of sowing diatnist 
among associated violaitorBof the law, powerfully recommend- 
ed^ t». Ike community the advantages to be derived from abiDi^ 
doningita claim for punishment againat scmbo of the Miw^ 
quents, in order to have the ben^t of the mfbraintMai and' 
taatimony they could give to bring others to jnstiee. itit' 
manifest, however^ that the oonmiunity could not obtdHth^ 
benefit of the information and testiniony of any amdi peiaon, 
without relinquishing the claim wUgIi the commimity had 
against him for pumMmenii because, by giving soch infixnia- 
tion and testimony^ he would be expoanig himaeif to daug «r% 
iti eaae of triid, which wontd not otherwise bate aorrounded 
him^ and to, risk of punishmefit wliick m%fat otherwito needr 
have readied him. A ooiiqDaef^npa necessary betwetathe^ 6 
ninoDtyand the individual, vHkaieby the conHmtnity^ todivva 
Ae benefit of kia informalicm and evideice, swfrend uied wHH^ 
diaohaffged die daiiki it had against him for pmdshiiieiit^ and 
Aiafbr dm double purptita^ 1^^ of levriqg inm in aafety li^ 
^sidE oat; and, 2i%i of discharging Ae interalv the eadi< 
lande of wfaicli would detract Ardm die effect at hie taatlattmyi 
AjDcotdiagiy, die practioe of udng mm crtaicMss lii irlliniswi 
kt^Hbefly estddiahed; and that tkeyaire dieveby absefandf 
ana can^fAetely protected against /nmM^naenl or trktl^ is also m^ 
tabliahed, and is conceded in tb^ present aiyame ut. 

But who is to make the aejeclam among the aocitf Who ia 



%• 49t0tmb» lAkk of di«a k lo be cecelved m a wilneaH^ 
niiila^Q oUnriatQ heukicUdd mihe object for punishineiit,-:-^ 
ae th» indiYidval wbo; i^ to pay the debt due to the oomiau-*r 
ail|r ? iThO' puldk ptfomMfr nmii make the xkcHm. It is vih 
Jttnnt mAe Matnre dad diake ^ his qfice ia dm so. He re- 
fPfc w HU ta ihe eoiomuiiliyyTf-he k enirusted with, its^ infteregta m- 
1^ wMer of ftroaceution for pmushmeDt, — ^he must prepare » 
Ua aaiwl in the laanner vnost conducive to Uie itiAereste of the. 
jfMm^^^rioL the naimer hwt cakulated to insure the daim of 
the eoiiiBiiUujl}r^ to esiaet payment of the debt from one or: 
amre of those who awe it. He most) therefore^ judge, whe- 
thar Ihb interests of the eommunity are to be hest.secured by> 
prpsQenting the whole of the debtors, or by taking the benefit 
<4 1^ iaforsiatioQ and avideQce of one of them against the 
eiftheKa;--f^ ibenefit. which eannet be obtained except fay dk- 
dMH|B^9g thai ens £ran the chum which exkts against him.^ 
The: pMm prdMSsmtot^ then must sekd; and, in practice, he< 
4ms m emery dliy.\ He makes hk selectten wi&ami amiroid f^ 
Q9$09e^ He does il upon hkeira rcsponsilMlity ; and it k ad~ 
wattadt that when Ae places a sodms mmims in the witness', 
box, and uses hk evidence against a prisoner, the act. of that 
pabife proaeautar, thus done upon his own resp<mfiibility, in 
fktile of hk uneonttoUed, and^ in thk respect, uncontrollable: 
pasrer, as reprfMntative of the pafaJic interest, k Imiding upsta 
the !canlmilmty,*^k binding in law. The debt of |»unkhnieiit 
wJuch the sodms erweA tor the community, k, by this act and 
tnlnsBctiQn of the public proseeiUor representing the comasniii^ 
tjfi ooiiipletely and for ever' diMsharged, — ^no ponkhment can- 
ssmt leaeh him|H-he cannot be piit on trial any where, by any> 
^noj in order to punishment. 

ib the pment ease, the public prosaentor hating laid hk 
liaMk cq^h eertain persons as soct», and being nndUe, ironr 
tjeleetof endenee,- to make out a esse against any ef them^ 
niia|ii^ril the course whkh has. now been described. He made 
hk sekotite. He, as repraasntative of the eammunity, re*> 
liSfttkfaed (he ekim of the community agmnst one, in order: 

/aecnre to the egmanmity the daim against the other. He* 
to one the l^eee of wU^ess, to the odier that of de^ 
He, as representing the community, entered into a 
oaAq^aet wiili the infonaimt, whereby all daim against the in*< 
foraant for trial or pumshment was dkebarged, and assurance* 
ol.safoty and protection was given to him ; and the informant,^ 
in ieoBsideration thereof, made disclosures for the good and in- 
tsrasis of tlfaaosunmiity. 

Thk was a compact entered into by the informant, not with; 
a^r private party, who coidd act only for hk own personaL or 
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peonliiv interest, bat with the repnaeatattv^of die 0(iipiiiMu«> 
ty, Bctimg for the public iatereet and good, fer wiiidi all bii^ 
Hibial law is created and admkiistered, and, In partiedar, >aH 
pfoseeations in order topumshmmij are oondneted. .The M^* 
pnsentative of thepuUie mterest, oonsideped it edsaBtiat la 
that interest, to maxe this compact with Aa infinmantf aiid^ 
on tha otiiar hand, the informant having made Ae oompaat^ 
inqdemaU^i' Ms part of iL The compaet tooa acUA u f c m h 
The informant made diaelosores, and pointed otitwitnesssiV 
and sources of evidence, whica have been published to the 
world : He appeared ii| the witness' box, and gave ecvideneam 
open ConrC In short, he fulfilled his ade of the ag ree ment, 
as lar as the public interest required; and he is willing toga 
through withit to ihe uttermost. But, by whathe hasdoMi, 
he has dumged Us own situation compUtdy. He has, in ti» 
event of his being put upon his trial, suntmnded khnse^ wMk 
ikoigetj to which he could not have been exposed, and to wliidi 
he would not have exposed himself, but for^the compaet Iqr 
whidi he secured himself against trial ^ and, in return fbr-thit 
assurance, gave to the oomnuinity the benc^ which it widMd 
to have. 

: In short, the compact A^w been acted fqwn, and moHers^aaf 
not entire. The informant amnoi, to use die words cf the Load 
I^mident, in the trial of Downiei, < fe put back to his fimm 
> siliftiliofi. ' He is, therefore, protected from trial. Tfair4i 
the true privicipk of the protection which the law givas to^ 
witness, aoctW erimims. It is the result of a compaet widi d» 
public, for the public inteivst. The public relinquishea ife 
daim against the individual, in order to have the benefit atHs 
information, and evidence to enforce its claim against anbthir 
of the debtors* It cannot get the benefit of his Infcmnadea, 
vrithout relinquishing the chum against him, — Istj Because he 
will not give the information, without such a sdpulationi 
2cU|f,' Because the information or evidence given by ham, 
not be considered equally pure, until the interest isdisoharged; 
and that interest can be discharged by the creditor entid^^ 
enforce die daim, and by no other person. After the "Compaft 
between die socius and die representative of the public interat 
is concluded and acted upon^ and matters are no Um^ ettfire^ 
anid the socius cam no longer be put back to his fimner vtm 
tion, the public faith is pledged, — the compact caimot be i^ 
siled from,-*-the socius is entitled to the pvoteotion foir whiA 
he stipulated; and more especially, this is the case when the 
compact has been acted upon in open Court, in preaenee'sf 
your Lordships. 
That this is. truly the principle to which the protection coi^ 



SBamSky giwn ky law taa seems cnmimist 'as matter of ri^t, it 
iD b^taiied — ^tlult it k truly a oowyiadf with ^ the pMicprase^ 
HadoTy for the public interdet-^-ameavB from a variety of con- 

MiH 4nly 'horn whai has been already atated^ but is confirmed 
Jbgr the mny authmty relied ^a by the private party in this 
eaaiv 'Vhi* the opinions expressed by the Judges in the eaM of 
Ekiwnie^ that the proteotaon does not hold, if tiie witness 9v^ 
Jitms^io speakj L e* refuses to implement Ids part of the com-^ 
^pact. In the second place. That it is i^ compact with the 
*pitUie9 iqqpears from the circumstance, that the protection does 
Jwtiiold in the Iqbso of a witness called by the party accused^ 
noSy in so fiir as. any autiiority can be founds does it hold in 
.tho^ase of a witness called by a private prosecutor. It is the 
noting of the/itid& prosecutotf for the interest of the public, 
.that gives the proteotion.-^(Bttmett, p. 41&) 
. This compact is implied from the very act of examining the 
0^cm9 as a witness in Court; and justly so; heeause, in the 
ijbfsi place. In a matter so ddicate, it is to be presumed that 
jMi'individual would be placed by the public in such a situa- 
tion, except upon the understanding that the public had aban- 
doned all claim for punishm^it, in consideration of the benefit 
ii received from the information given by the individuaL In 
^Ae^ secomt place, Becanse the public prosecutor is presumed 
ito bring ibrward his evidence in the state which entitles it to 
rihit greatest credibility; and is, therefore, presumed to have 
^fisehaiged ^ the imieresi which created an objection to cre£- 
wUlity* This is not the act of the Court ; because the Court 
ouinot dischacge the claim or right of any party. The credi- 
itcBT in that daun can dione discharge it; and, in Uiis case, the 
, opsdiitor is presumed to discharge it from the very actof bring- 
ilig forward the witness. In such a case^ though the Court is 
iMH, ,and cannot be any party to the compact, whereby the 
pEOseoutor diMsharges his. claim against the witness, still the 
nompact (being judicially acted upon, the Court itself is witness 
itoit. It has judicial Knowledge of thecompact; and' it will, 
)<uon its^own knowledge, maintain and enforce the observance 
>iN so saeredanagneement, if any attempt should be made to 
violate it. But Uie compact i^ not less sacred or binding, 
llMngh .made ont of the presence of the Court, if the fact of 
-Ike compact, and of its having been acted upon, shall be proved 
(lOithe satbfaction of the Court. The {nrinciple is precisely 
4he«ame« For instance,- let the ease be put of a«txrtWexa- 
>minedais a witness in another court, in a prosecution at the 
instance of the public prosecutor, for a homicide ; your Loird- 
abips are no parties to that proceeding, and are not witnessea 



10 

up it; bat> OD ps9o( of U» foix will proteet. the MMCf» 
any attend bo loada to; wiolate the cmxxfMt^ by yrriiinniling 
him for ptuiishmwt. la olfttrt, tfie ^opnpAotr bhving Mutm 
cptexW IbIo tti4 Mtod uippiif the Mdw ter secmred Ht^ ftm 
tecticwh oihennfll) there weiild be m effectual peotoolibii at atti 
because the commnwi^ hairilig^ ihrangh iti . public fMBeeMQjV 
relinqaiehed its daiii^ and eatraeted &e loforiaalaeii by wiUk 
alone guilt eoald be biioi]g)rt home to the* mmkmf mjg^ etiH 
4Kiforce the daiad 6x pnnidnneBt> by aUowioj^ one «if .iia 
members, the private pacty^ to ocodnct Abe praatei]lw>n vilii 
the aid 4>f Ahat infoniiatioa ee dbtaised; aad iba4 ie» i^ iiat» 
what ie iiow attempted ; theughf m tbia iDitaoce^ Jratkni 
eoUueion on the pert of the fudbUc peeeepi^tor. ^ i 

In the present casf, the oenpac^ wise acted flpen^ oat oni^ 
by the informant diedonng every thing bo kneW^ and peiiiiK 
ing out all the sources of evidence, wluch the .very iniiiiAwiwir 
against William Burke, sood the list ef witncseeo ItapetD fif^ 
pended, disclosed and made accessible to any one who mi^ 
have the disposition and the tight to avail himself of it | bofc. 
the compact was fiurther acted upon by tiie informant a|ipBsa<» 
ing and answering every question put to him \a tl^e witaaoi^ 
box. The force of this fact is not elided by sajrii^ ths^no 
questions were then put to him as to the particalar cBse ^i£ 
Jamea WiUan^ and that what he thenspoke will not aftervank^ 
be proved against him. In Uie ^rsT place, He had alrMsljr 
disclosed all he knew as to the case ist James miKm,«p^he was 
oted ^n a witness in that case,'>-^t formed tee of thcobaifea 
in ,thO indictment then in Court ^ and it was by na breadk ef 
compact on the part of the informanti— by no fiiult W liis^ Aat 
his evidence did.not relate specially to the case of K^lson^ 
The avidence did relate to facte common to all the oaees t» .He 
iadictmentf and which would materially pvejvdiee him dmoM 
he be put upon his triid for the murder of Wihoii'; .aoad the 
list ok witnesses [ff ocured through the informant, and gti 
to the world) related to the case* of Wilson. In An 
plaee^ The protection which bdongs of right to a witness 
eoeiMecrilmmif is u total eseen^dion horn trial for the esune, aoi- 
ia not limited to prosecntien at the iastanee of any particabr 
partjr, or ia any particular oourt, or merely te abstaining fiMr 
(mrnng against him upon taial, what ho said when f^rmfammA 
iUB a witness. > f 

The infiDTmant, tlien, Is within the priMxple of A» tain 
which protests a witness aDCMcs^tmtmf fioBl triaL He baa em' 
tered into.a comp^ with, the representative of the pnbttc a^^ 
tcrest,-*^that compact has been fUied upimf-^hsiw£onmaakiatf 
aoade disclosures, and giyi»i ipiforipMimi^ bath prepnotniy 19 
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l§ anil IB the ivitnen^ box^ wUcli WouVtvfure hah in hi6^ 
dkAnee^ if he should now bo put upon his trial,-^iiiatters are 
WB- bmgar mtire. Ho has implMeiUed his part of die compk^; 
and all that he. demaiida is, thiat there shall be no breach l^tkt 
pmblicJiMk towards him^Hrf^hat he riull not be pat upon hid 
trials when it is «Di0^ no kofer pomSUe Uud he dm ktw$ d jbit 
iruiL' . • ' ■ 

Having thnsendiBdroared'^ aheWi fliat the principleB upon 
liUck the law giiea ppotecthm to a mtitness spetK^ cHnUfM^ 
fttli whiebaee admitled to beibunded hi < humanity, justiee, 
fnadpoli^t' bear out the- ehdm yrhkk tfai^ infoniiiaht novf 
nudcea finr inaiiimty froib trial, he begs the aiteation of your 
Ijondshipa to the onhr dtred oMihnHtjf leeotded upon this point;. 
U is net iMinderfal Aat there shelild b« a seareity of direct 
avdiari^ upon the subject; beeftuse^ in the flrd plaee, it is 
bdievBd that tins ia thi> rery (ursfcaAtempt weit made to commit 
9mA ar gross violation of faith and joitice. In the sftxnuf places 
dthongh there may have been many leases in uriiieK a 9oeiii» 
Uriiiii'aii, ^cited as a witness to several acts charged in the same 
iniiotnient,' was examined only as to oile^ it not having been 
fimnd necessary to proceed as to moro) and where it hito been laid 
daiw» from die Benoh, and aoqidesoed in by nil parties having 
interest, that sueh witness was kbsokitely protected by the law 
Einm prosecution for punttbment as to aU or any of the charges 
oonAained in that >faidietnient, and that his evidence was not 
tainlied by die int^est which a different stMo of circumstanl^es 
•oidd have indnoed^^-^stUl no record of these authorities m pre* 
osrvad \ because we are very scanty in reports ; and, indeed^ 
tteiil very recently, we have not seen any thing l&e an attempt 
ak< a regular system' of reports of the proceedings in criminal 
triilB. This is a thing much to be regretted, for many reasons: 
But there 18 one ease fully reported, which contains the most 
, diijiect Authority on the point now under diBcussion : It is the 
trial of William Burke,*— the very trial which has given rise t4> 
^iua dismsHion ; and the authority to be reflwred to related to 
the very matter oi this infomwnt's protection from trial and 
onBaNDnent* 

In that trial, die counsel for the prisoners, in addressing the- 
jnvyy argued an olgection to the credibility of die informant, on 
thn gnennd diat he was himself Uable to prosei^ntion and punldi* 
meat for the two other charges contained in that indictnlent, 
and, censequendy, had a direct and material inter^t to convict 
thn pnoners, and destroy the evidence by whi<4h those chofgea 
eonld be established againBt the informant himsetP. This point 
wna argued with great aeeal ; and no smaH portion of the d^ 
fence of the prison^s was rested upon it. It was a legal oh* 



JQCtioD to the c»re£bUky of the witnasiteB, and, i£ wellfcioidecl 
in Jaw» was of great importance to the case. Upon it ftependc 
^ the d^ree of credit which the jury ahould give ta two ofitlM 
direct witnesses in the canse*. The. point being raised in tUi 
ihe tm^siimpwtanishiJ^ in which U could hiwe been and in 

the stuge most efficaciouB for the prisoners, as no r^ly to the 
ai^ument could then be pnt in, it became the duty of the 
€>ourt to consider tlie objection well, and to direct the jnry al 
to the law applicable to it. Now, obsorve how the Court. laid 
down the law on that point, as announced by tlie: preaidbig 
judge in his chaise to tl^ jury :-^* It has been. fdrther ai|^aed 
that Hare and his wife were placed in the situation oi be? 
ing themselves exposed" to be« tried for other cfaai^ges. of 
murder, and indeed for the other two charges contained im tie 
present indictment; hence that they have a clear interest to 
throw the blame of the actual perpetration, of the crime 4m the 
prisoners,. and represent themselves as ccmiparativdky oreoai^ 
pletely innocent. But here, gentlemen, I feel it necessary (o 
state to you, as the decided opimonj both of mgself.and ipq^ 
brethren now /ireseii^, that, whatever may be the. case with 
r^jard to other murders, or other crimes, the witnesses ia 
question are 9m fuUy proteded by the kuoj in. celatian to.oB 
those : ooniQxned m . the present indiGbneni^ — ^that is to. say^ s^ 
gainst either tried or punishment for them,— a« tf they had 
been entirety free Jivm any concern in their perpetration. Theta 
persons, are calkd on to give evidence or^ the whole of the 
charges contained in the indictment. Eventually, and ata 
subsequent diet, they may still be examined in relation to 
the other two; and, therefore, so fiir as the plea of intecesi 
is rested: on liie alleged danger to which they are exposed^ 
it is efdSrelyand thoroughly without /inmdation. The pubSe 
frith has been pledged to these persons, wicked and crimiiol 
aa they may be, and certainly are ; and it mu^ atoll ha^ 
zards^ be h^ sacred. ' . 

V Nothing can be more. clear and express than this^ — ^notfainff 
eaa be more consistent with the principles, or with the resntt 
for which the informant is contending* The Court dedarad 
that the public faith was pledged, and must, at all *'*^«;«^»^iy| be 
k^t saci^ ; and the legal result was declared to bo the <p«* 
feet protection of the informant from trial, in order to punisb* 
ment. It is not limited to trial at the instance of the /NfUis 
prosecutor; nor could it, if so lunited, have sufqported the 
t^;al conclusion of the Court, that the objection of intenst 
rested on alleged danger, was groundless. The {troteBtiQii 
from trial,* for any of the charges in that indictment, was i^ 
clared to be full and complete. 
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- Irlg'ltiiposiihie "to cokedive any aatlibrity more ^Jirdedy a]^ 
|flteflfcre to tide ciifle In ha^d, or partaking more of all the du(- 
td^llsfil Wfaidh gtve: weights to any Mthority. IT the infontuUlt 
ifajd teefl able td^eull such a passage tr6m the tefport of the 
dhtftge <rf^ the pr^ricling Judge, in any ease tried years ago, the 
M^Heationi of the authorky, and the influenee of it upon the 
fl^esenit queslioif, could not have- been disputMl or resisted. 
'But sorely the recenlneM of the authority oan ndver be ai^ed, 
l» det»a4:«ing^^yitn the tr^ht of it, but the reverse. The cir- 
))Unist^ce that it related to thie veryifuaiicn of the infdrmant*s 
iiaMiMy to> trial, as to the idehtieat cha^'for vliiich he is now 
iMempted to-be brought to triid, cannot be held to detract 
ftoita the weight ef the authority, ol: from the applicability of it, 
%ht the revei^se ; ^ if it excludes the possibHity of any special- 
ty, or any stopfirate element. It is worthy of notice, too, that 
ijie law was thus kid down in the niost iMporiani part of ^e 
-ithdle proceedings in the trud,"— it ^as laid down in the direc- 
tibli ef ilie Court to the Jury, on a point of law affecting the 
Hhedit' which they were to give to certain witnesses in the 
IMuto*; Ikiid it is not assuming too much to si^, that the ve^Hct 
^ tie Jurp may have depended, and, in all 'probability, 4id 
'S^Himdy' i^^0K the drdtmistMce qfike km being so laid down i 
and, ixmisequendy, liiat Me life a^ 4ke prisoner thin under trials 
imd teMck has now been JbrfiUed^ rested upon thaJt point. This, 
<b5j "wai^ the bvr ^toinlilgated, not by one SiaS^ sitting at 
iAHtcvSki tinnided by the counsel of any of hisbret^^to,— 4t Was 
Ae^^deliberate -opSnioii of a qi^orum of the Supreme Griminal 
CiOiirt,^-^ Ar^ of your Lorddhips* number, Who' not only 
iMtt6ilr^ed therein, but who sat ihere to give the) law, which 
the p^eiiding Jndgto could only dispense, in confonnity with 
HlMt opinion. Snch, then, uk^ the law on the 2bA cf Do- 
k^mlber last; at least, su^h was then laid down and acted upon 
as law by the Supreme Criminal Court, — by three of youl: 
Lordships' number, when the Hfe of a prisoner was a$ stake. 
' An attenipt was made by the other party at the debate, V& 
fidiiit out an inconsistency between the law thus expressly 
mid 'down in the charge to the Jury, and the l^al infkretilces to 
^ deduced from the proceedings in a previous part of the 
trial, when certain questions Were put to the informant by 
the counsel for the prison^v. It is only necessaiy to attend to 
those proceedings, to see that your Lorddiips weref not guilty 
49f th^ inconsiBtency which is ascribed to you. When the wit- 
iiess was introduced, it is true, he was desired to speak only 
t^'tiie case of Docherty; but it will be in the recollection 'df 
fMr Lordships, that tMs warning was given at the desire of 
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the counsel for the prisoners* Afterwards, wbto the &:uBJtoBf 
tion in chief of the prosecutor was conclu4ed, a coforseof txaadt- 
inatipn was commenced on behalf of the priitonlars,' cNNmwffy 
not cro$8j to the examination in chief, but intended to test th^ 
claim of the witness to credibility, by asking him 'to rerrai 

* bis whole life and conversation ; ' and, in particular, to* ask 
him * whether he had ever been guilty of, or concerned in^ 

* smy other murder.' Your Lordships held, that though th^ 
question might be put, the witness was not bound to answcfrit^; 
and the informant has no objection to hold, that the prineij^ 
of this decision may have been, that the question, if answered, 
might lead the witness to criminate himself, in regard to mat* 
ters as to which he had no protection. But obso^e the naimt 
of the question, and the qtutrterji'om whence it proceeded. ^ la 
the^r.9^ place, the question and whole inquiry was confessedly 
not limited to the matter set forth in the indictment, — it was 
intended to ask the witness * to reveal his whole life and con- 
> versation. ' The witness might have been concemed in 
murders not set fortii in the libel,-— not embraced in his com^ 
pact with the public prosecutor ; and the question was, in no 
respect, limited to the matters as to which he was protected. 
It was so framed, as to embrace, to use the words of Lord 
Mackenzie, * other crimes than those in reference to whidi 

* he has been brought forward.' In the second place, this wi- 
limUed unestiou proceeded from the prisoner ; and it is uufyspal- 
ed law, that there is no protection to a witness, relative to what 
he shall say when examined by the prisoner^ as to criiues ia 
relation to which the public prosecutor has not made him 'a 
witness.. It is plain, therefore, that there is no incons^rtency 
in the proceedings; and that the law, as laid d6Wn in tiA 
charge to the Jury, is ' not at variance, with any authority 
which can be found in the report of that trial, or of any other 
tried. 

The principles of law, and the direct and reeent authiffitjr 
now stated, are sufficient, it is submitted, to govern this case. 

Even if the principle of law and the authority referred to^ 
had been less plain and satisfactory than Uiey are, the w- 
formant might, with great confidence, have rested his case 
on the principles of * humanity, justice, and policy, ' wMch Are 
said, on the other side, to be at the foundation of the rule of 
law, which secures protection to a witness, socius crinums^sai 
which, indeed, pervade, and are interwoven with, every pmt 
of the criminal law of Scotland, and may l^ally be appealed 
to in the absence of any other guide. Every thing adverse to 
iheafi principlefs, and certainly every novelty adversie^ to tbeiOi 
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maat be npugna&t to the spirit of the law. The 
which the iafomiant now resists are of this eharacter ; while 
ijbe prayer he has preferred to your Lordships, is plaiiUy in 
unison with those great principles whidiiare at the founda- 
tion of our cnminu code, and are intermingled with the ad- 
miniBtration of it. Your Lordships have before you the case 
of a prisoner who has had the misfortune to be accused by the 

Chile prosecutor of acts of murder, of which he may have 
m innocent or guilty. Let it be taken either way. Suppose 
him to be, as his adversaries describe him, a delmquent pol- 
luted by crimes of the^ blackest die— HDue of a fraternity who 
eoBspired against the lives of the lieges, and who: carried on 
the work of blood with a secrecy and a success which the. 
ftrmflBt cannot hear without trembling, or the hardiest without 
hocrorw^et the prosecutors describe his character and his< 
crimes in any language they please*«-still, in his case, . as in 
every other, ;ftf«^fce must be observedt and the law must be ad-* 
.muiiBtered in the spirit of kmnanitj/j and with a viewto ftiture 
eonsequences. If he has really been a member of such a con* 
•piracy as is alleged, the greater is the benefit which he has 
conferred upon the public, by laying open all the hidden acts, 
and secret ramifications of that, confederacy^ and the greater 
the danger to which^ in the event of trial, he has exposed him- 
^^ -by givi^ Any information or any evidence whatever in 
i^gard to any* of its transactions and deeds. But he made a 
compact ;with the representative of the interests of the public ; 
end he has giv«n to the public, by their representative, the 
.benefit of all his knowledge of thefse transactions, in considera- 
tion of the community haying released lum from all claim for 
punishment. This compact having been acted upon, — every 
inforynation which the informant possessed, having been 
drawn from him, — ^he having been publicly called upon to ap- 
pear as a witness in regard to the very murder now under 
(Donsideration, — ^he having been placed in the witness' box, and 
having publicly given evidence in relation to a part of those 
proceedings, to which he is said to have been accessary, and 
having tl^eby publicly connected himself with the chief ac- 
tor, whose conviction he ensured; and having exposed the 
system, and laid open the sources of evidence, and thus fur- 
^lushed the means of bringing himself to trial, if that were com- 
petent,-— borne dojwn with difficulties, and surrounded by 
perils, by which he would not otherwise have been environed, 
— i-the strength of his defence impaired or taken away — \r it 
isonsistent with humanity, or justice, or policy, that two in- 
dividual members of the community, who all the while lay 
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by mdioat plyiDg notice of fia«h inleittioii» ahoidd now oom^ 
fiocward, ^ to viokte public Mthf axid to^ tiira Hie inEpirmii^ 
tion^^yen for the boiefit of the public, againat the Ufe.^ 
bim who gave it, in reliance on the compaQl; be bad entered 
into with the public prosecutor? Every principle of humane 
Ufff of jusUce, and of policy^ is opposed to such a proceed- 
ing. There is no precedent, — there is no authority for such m 
proceeding* The informant acted in the belief that he had as- 
euied his protection. . The public prosecutor acted in the belief 
that he was entitled to secure, and had secured to him, ^dia£ 
protection, and had done so for the ultamaie benefit of tlift 
public, in securing .the conviction .and puniahnient ^d an^ef* 
fender. If both parties enred in their notions of the law, they 
erred ia cofnman with a qnorum^of your Lordships' nwnber, 
dischaigiiv the mostimpectant duty of iJie Supreme Criminal 
Court. If the law is now, for the first time, to be deelariBtf* 
against that understanding and opinion, let the opeivkion. of^ 
lUs new declaration be confined to /itbere cases,— but let aol< 
this new state of tIung8'--4hiB alteration of a ddibersle judp*. 
ment of the Supreme Court,, operate to the prejudfee and in^^' 
jury of the informant, when matUrs ^ure, m.rey^ed to Ate, im^ 
bmger entire. To do otherwise, would be productive of no good - 
olfect. The enim of justice w(nM noA be ther Ay Thei» 

public faiih would be broken^ and, above all, Ae inforauuit- 
QOULD NOT NOW HAVE A FAiK TBiAi^ Thcsc ' cansidfiratiDni; 
gpve him a sufficient daim to the interposition of yaw Laid» • 
ships .to prevent farther proceedings against him. 



In reepect whereof y ^c 



DUN)". M'MEIUL 
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WitBOHi ^iiiii<^, Sfi>iher ttiid Sister of thii ktcf JaMe&T Wil- 
' SON, genetaDy Known by tKe name of * toaft Jamie, ' — Re^ 
spandeoU; 



AGAINST 






WiixiAM Haibe, or Ha^Ej present Prisoner in the Jdl of 
Edinburgh, and acc^aed of tbe Murder pf thei. j»ud James 



. J^aa inlEodttctioii to the.kgri «fgiiiiieftt akout to> be sub-^ 
nd&tedlo your LorddbqpB^ii-im.uimiiNHniry^lo.st^ aayllnn^ 
fiurtbflr in detail, tban: llwt Ihe proseeukna: bave reason to be-^ 
Usva thttt James Wilato, of wlioin^thay are ibe neayert of kin, 
waarci!aelly murd6i)edin.11ienioalhof Oetober last^ and his body 
miHA to a soraeonfor tfae:piirpoaaiof dissectioii, and that theperpe-* 
lna4or.<Kf this muider/#as> William Hai«, DOW in the» 

tolbooth of Edinburgh. GertainjfiMs had eome to the knowledge 
ol the proeeeaton whieh led Iheni to form that conchitioB. It 
was uadaMood that th^ prisoner Hare had been asnmned as ai 
mtnass fi>r the Crown onthe trial of WiHiamBorke forthe mur-^ 
doc of a woman of the naine of Doeherty or Campfaell^. and 
lhathi» had been sul»6faently ioomihittad oft-a diai^^e for an-' 
other murder said tolmve been perpetiated in the neighbour-' 
hood of Sto^^kbridge. The prosecutors ware, in the meantime, 
anxious to have t^ circumstances investigated relative to the 
disappearance and death of their relation, with a view of bring- 
ing the murderer to trial, if it should be found that the deed 
had been perpetrated by the individual whom they suspected, 
and had good reason to believe was guilty of the crime. They 
accordingly applied to the Sheriff (Jan. 16, 1829) for a war- 
rant for the detention of William Hare in j^, with a view to his 
examination and committal, if there were just cause found a- 
gainsthim, until liberated in due course of law. The warrant 
was accordingly granted, and the prisoner, upon ezaminatiDn, 
emitted a declaration, after which he was committed for farther 
ezaminati<^. Several witnesses were preoognoseed before the 
Sheriff} and the agent for the prosecutors was proceeding in 
his precognition^ with the view of indicting the prisoner for 
the alleg^ crime, when a petition was presented to the Sheriff, 
which, after reciting that the piisoner had been examined be- 
fore die Sheriff of the county in relation to various acts of 
murder, all^;ed or suspected to have been committed by Wil- 
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liam Burke) tlien in custody, and otber personsy proeeedMi io 
the following terms : — * That in the eourae of these ex8iaia»« 
tio|i% the petitioner was assured by the public {Hrosscutor> 
that if he made a full disclosure of all he knew relative, to 
the several allied murders, which formed the subject 'of in- 
quiry, no criminal proceedings would be instituted against 
the petitioner himself in relation thereto, whatever might be 
the circumstances of suspicion, or aroarent participation, or 
guiltineso appearing, against him* Tliat the petition^ was 
examined as a witness, and without the caution and warning 
which it is the duty of the judge-examinatortogive toa party 
accused every time he is brought up for examination. And the 
petitioner made a full and true disclosure of all he knew, ^nd 
gave every information he possessed in relation to all the al- 
lied murders, as to which he was examined) and this be 
did under the assurance of personal and inditidual saiety 
above-mentioned. That one of the alleged murders ast» 
which the petitioner was so examined, was that of a perssn 
described as James Wilson, oommonly known by the name 
of * Daft Jamie;' and in rekition to diat matter, as wibII as 
in relation to all the others, the petitioner made a full and 
.true statement, and gave every information he pospessed^' 
whether relative to the alleged act of murder itsdf, or the 
means of obtaining or tracing any circumstances of evideoee 
in relation thereto ; and all this he did, relying on the- iuh' 
surance of panonsl and individual safety above-menlionied^ 
and the compact and transaction thence arising. That is eon* 
sequenee of the statement and information thus elicited from, 
and procured through the petitioner, the said William Burkir 
was indicted to stand trial before the High Court of Justidr 
ary in the month of December last, on a libel setting forth 
three chaiges of murder, as to all of which the petitioner 
had been precognosced as aforesaid. That one of these tlires 
charges was the foresaid. alleged murder of James WilfioSi 
alias ^ Daft Jamie.' That the petitioner was included in tbe 
list of witnesses for the prosecution annexed to the said iibd, 
and he was cited to attend as a witness for the prosecutiw!, 
in relation to all the charges therein contained. ' The peti-' 
tion continued to state, that the libel was found relevant to in- 
fer the pains of law, and the public prosecutor proceeded to 
lead evidence against William Burke, and . another prisoneiv 

< as to one of the charges, (being the murder of Mar|^ 

< Docherty)', and that he. Hare, was sworn and examined as 
a witness. 

These are the facts detailed in the petition, upon which the 
question now to be discussed is raised. The prosecutors do not 
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lliilik it neiDefliary to go more into its merits, because th^y ai^ 
mixed up with argument. The prayer is in the following 
lenns :«-^^: May it therefinre please your Lordship, to take in- 
^ to oonsideiration the circumstances above set fcdrth; to lecal 
^ the warrant on which the petitioner is committed, and to or- 
^ dain him to be set at liberty ; also to put a stop to the precog- 
^ nition or examination of witnesses; and to ordain the same, 
^ in so &r as it has already proceeded, to be delivered up to. 
^ your Lordship's clerk, or such oth^ person as your Lordship 
^ shall appoint, in order to the same being sealed and retained 
f to abide the future orders of your Lorddhip, or other compe- 

* tent Judge of Court; or to give such other relief in the pre- 

* mises, as to your Lordship shall seem proper. '. Upon this 
petition coimsel were appointed to be heard, and the Sheriff 
therefUTter pronounced the following judgment : — (2'lst January 
1829.) — * The Sheriff having resumed consideration of the pe- 
^ tftion for William Hare, and having heard the counsel 
^ fb^ William Hare, and the respondents, Janet Uilson, se- 
^'iAoT and junior; In respect that there is no decision,' finding 
<* that the right of the private party to prosecute, is barred by 
^ ferny guarantee or promise of indemnity given by the puUic 
^ pl*OBecntor, refuses the deaire of the petition ; but in respect 
^ of the novelty of the case, supersedes farther proceedings ini 
^ the precognition before the Sheriff, at the instance of the re- 
^ Dpondents, till Friday night at seven o'clock, in order that 
^ William Hare may have an' opportunity of applying to thd 
^ C!ourt of Justiciary. ' 

' This judgment was brought before this High Court by bill of 
advocation ; and the prisoner, at the same time, apjdied for 
attspension and liberation, in common form. 

The grounds of his application to your Lordships are the 
same stated in the prisoner's petition to the Sheriff. 

' He, in the^fr^ place, founds upon his examination before 
the public prosecutor, and the pretended agreement upon which 
he ^sclosed those faets which he states to have been in his pre- 
cognition, rdative to the various murders with which Burk^ 
ivas charged; and, 

dcffy, He founds upon his examination as a witness upon the 
trial of William Burke, for the murder of Margery Docherty, 
or Campbell, as afibrding him an indemnity not only against 
jpfTOSeDUtion for another and a different murder, but as vesting 
in him' such a personal right to indemnity, as to entitle him not 
einly to ah immediate liberation from jail, but to have the au- 
thority of your Lordships interponed, to prevent any precogni- 
Jaon as to his alleged guilt. 
' The pleas thus maintained on the part of the prisoner 
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lead Id tkr diadusiioii of gnsw and imfMual^ iffUBJuOm at 
law* 

The preseeutoiB are, in thejSr^tplace^ obIig«d to floyfeit 
their tide in the present preeecution, and to shaw the isenstato- 
tiiOKial right whicn, aecerding to the law of Scotland, they pes^ 
sees, of bringuig t^ individoal to justice, whom diagr oonoore 
guilty of the atrocious, crime by wUich th^ hove 'bean in- 
juredL . . 

Bttt^ 2dfyj the prosecators are anxious to congest the doctrine 
of indemnity npon which the prisoner has .founded, and toahow 
that he is stretching far beyond its legxd limits, the indulgsnee 
granted by the Court of Justiciary to thoae who are exalttined 
before it as spcii cfiminis* 

L The right of the private party to proeecuto is not con- 
trollable by Ae public proflecntor,and is independent of 
hinu 

The {M'osecutor statee this as a fundamental and constito^ 
tional principle of the criminal jurispnidence of Scotland. It is 
not an antiquated right, as stated by the counsellor the ffmaomr^ 
but is recognised by the latest authorities, and is connbtent 
with the most fundamental principles of ons practice. Ili Would 
be detaining your Lordships by a useless and unprofitaUe pa- 
rade of authority, to show, that in nA very late periods of our 
latr, the right of prosecuticm was considered a» inherent in the 
private party ; and that, even when the more scientifie, and the 
ivider, aild tibe more l^al jdan of a public prosecutor was/de* 
yi^ed, his proceedings were not prejudicial to, but coerectory 
of the proceedings of the private party. Mackenma obeerveB^ 
in referring to the act 15d7, cap. 77, and a prior enactment, 
1436, that pursuits at his Majesty's instance are only sfUmdiarpt 
avid that Wfm these acts ^ two things .nuiy be concluded, 1< 

* Thattof old it was doubtful if the Kingcould porsua private 
f crimes without an accuser ;*— *2dZ^ Tlmt purtoito atlus IMa* 
^ Jesty'a instance for priuate crimes are yet only^sidHiduuryt 
^ and allowable if parties be silent or collude, ' &o.«^(Baraei, 
p* 296.) 

, • Mr Burnet states the original pnuitice, and the manner in 
wlubsh'it now subsiBts, in ths dearest terms; and it ia 4|aits 
sufficient for the prosecutors to quote lihem, in order to es- 
taUieh the prc^NiBition upon which Uie first part of thoir Mga- 
muntis fonaded it-*** In many cases, indeed^ long after the iasti* 
i tutiiw of King'a Advoc^te^ we find it obfseted tl»t he ooidd 

* not prosecute without the concurrence of the party iar|ared| 
^ or his kinsmen. This, at dl events, ia clear, that tl|e pooper 
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' aajforigfisal form of proflecution idth us, was in tke name o# 
' the private party injured, who accordingly prosecuted aol 
f merely for reparation and redress to himself as an individual* 
^«'but for punnhment and for reparation to the public; and 

< hence it was that this form of prosecution continued, and 
^ iMLmJMais with tiie saime ejffet^ md to the same concluskms bs 
<« to the full paiss of law, as a proseention at the instance sole-f 

* ly of his Afajesty's Advocate. ' — (Burnet^ p« 297.) 

Baron Hume states the right of the private party as at pre^ 
sent existing, to be as^strong in every respect as that of the 
mUic prosecutor; and his opinion on such a question must 
have been founded upon the n^ost decided authority.— -5 First 

* of all, it is to be noted, that the title of the private party em* 
' braces,. in every instance, the full pains c^law, not only the 
^ private intorest of damages, solathtm, and expenses, but the 
^ same high and personal conclusions of corpora! or other ehssn 
^ tisement, wherein the Lord Advocate, for the interest of His 

< Majesty, might insist. Thus, in case of homicide, a libel at 
*' Ihe instance of the wife, or the Idnsmen of the deceased, ia 
^ as good towards inflicting the highest vengeance of the.hMr 

* on the body of the culprit, if he is found to be a mttirderer^ 
^ RB it is in B case of culpable homicide for recovery of the a»« 
^' sythment of pecuniary considandaon which is then due to the- 
' >kiildred. '^(Hume, Vol. H., c. 5, p. 1 15.) 

- it is therefore a matter of law, as fixed by these autiioritiss^ 
tiiat while* llie right of the private prosecutor was originally 
iMniffldered as paramount to that o( tire public, it even now suIh 
rials as equal to it, so fiir as the right to proseeute and the pe«^ 
iudties 'of the law are concerned. 

." Ther6 can^ therefore, be no question in this High Court, as 
l^the title of Ihe prosecutors. They state themselves to be^ 
atad in a question of relevancy, their statement must be |'ecetv<«. 
sd Bs correct, * the nearest kinsmen of the deceased demanding 
*^the vengeance of thelaw on the body of the culprit, if he is 
^ 'found to be 41 murderer.' — (Hume.) Their right thereforoio 
prosecute, being" as fully recognised j» diat of the public ppose ■ 
etitdr, and held to be eommensuraite with, the crknea of which 
they have reason to accuse the prisoner, it is for him to esta^ 
btish that the constitutional right tiius showm to eiEist,:«an b^ 
iiilienfered with or taken away without the remission of the 
Grown, or the sUsquittal of the jtiry. > 

" Tbfe 'prt)secut(M«: may here observe,* thaty legaUy speddng^^ 
there are ortty two situations in which a prisoner i can- ae^iallgir 
pleaid- indemnity in bar of trial. They^ are :-f-*Previaua Aeqmt-. 
tid^t by 'a jury,' of thecrimeof which he m chaiaged ;/ or Reasis^ 
aion by the Crbwn. These are the two coostttiitifnal mods* 
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yth&ng^ia maem^i p^Affi^ the cotmegBmAtm of iftgt i 
crime. Tfae first eleirs Ae indiviliial of tbe MCMstioii nwd^ 
agadast lum Jby the vefdiot^of hie |Mer% and theteeoiid'frMi 
liim of tbe legiilitait&t, as ireU aa of the jNuiishnMiil which eena- 
▼ietion would vth^rwiae attack 

. Either of them 18 an iMbetod har to trials whether at IM^^ 
stance of the pablie pr o se cat eror «f the primke p i tiy . Tbe 
latter may indeed* hove his action of ibmegee for nSb mjnstf 
hm jmey have sastame^ beeanse the right of the Ofowii t6 
MUdon, cannot interfere with patrimonial interest; bat> in s^ 
mr as the pidns of low are ooneemed^ these are «ffeetanllyt«k 
nutted: 

The point which the p r os ec ntors are uxieiis to eetabliih) 
and which they feel eonfident, in the soand and oenstitutionallav 
npon the subject, is this^ lliat whatever may be the nAftnre ef 
the prxnite arrangement betwem the public proaecvter aad 
the criminal, and wtiaterer may have been his inducement to 
give up the r%ht of calfing upon the criminal to answer at 
the bar of justice,^ for* the crime of which he is guilty^ thai 
arrangement cannot deprive the private party ef his right to 
insist far the full pains of law. If the law contsn^dated the 
power of idle publiis prosscuter to deprive the private party^ 
4us right to jproseieute by arrangements to which the latter k 
no party, it had better dedare at once, that the private instance 
lAall be at an end^ because it virtoyiy would be so. In ettery 
ease vriiere the public prosecutor wished to .prateek a Crimilud^ 
Mid shield him fiom the eflfeots of crime, an arrangement, 
Wider the pretence oiP apreeognidon and saarehiBi;' for e vid s irt s 
against a third party, nught at once be mader aid, if tiie doe^ 
trine mainlnined on Ae pan of the prisoner be eorreet, ttal 
would ptevent aK prosecution at the instance of the ih^vitliri 
injured. 

This m a question of law^ and not of motives. It is no an- 
swer te say, that- in the present age^ the high oflieer whodis- 
ehafgea Ihtt doty of poblic pi es e c uftw; is not likeljrto be tainted 
by partidfty <R* corruption. Bad men live in iedl ages; and 
thoughthe danger may new be less than in former periods, 
yet the Ustery of tliia comMiyiuK shewn too many instuctt 
ef comiptioo even in the Ughest eIRces, for ue ee aaseftneas 
nn li n d isput s h le proposition, that ne one Mkdy te piwtlln>e hh 
hi|^ office, will ever be pbeed in it The prosecmor wtifif 
tUe^anwt beamtaedrnad it wenid be misidi belMr toiii- 
eeat'the^ Lord- Advocate witii the power of entering a neb pnh 
sep^ and thus put an end to the i^t ^-private pnoeecotfolif 
tlmn takeaway that eonBtitufioaal> right under the aembiaoM 
of nl^^ principle^ which^ if suppmrted, infolUbly goes tiie 



•■^ of pttttiMr ialo :tlie handM at die. Lord Aivocite» lh« 
fm^mr iof oesftralBBg, and of .eftctyiiUy paitiiigaii fiod to, ermry 
•^tiwmyi lit brimging an lailegad gfuninal to juetioe, at the iiH 
alatioa»Qf dioao iwbo^kitliarto have .beeii>coiindered by the Jaw 
as kainng avighi and title so to da» exoept in thoae caeee of iik* 
dmwrity whioh have been akeady pointed out. 

The a awrtio m eC the proeeenton 1% thai thmr legal light te 
in veetiggte ihe eireumataneea atten^bg the death of their near 
nelaticMi^ and to indict theaeguaed yurty if tliey ehaU find auf^ 
.fieiaiiti^aad to do aq, oamot bouitarfiBEed wiih by ihepvo^ 
^nedi^gB ofthe paUie proaeontory in eiieamstanoea over which 
they have 00 oontroL They say, that tfaia doctrme must be 
lHild» baeanee It flows «Ba neoeasary and inreira^ble eonse- 
j|iience from the constitutionid rig^t of posaeontion, which has 
bean pioved tOtOaist. ^If tfaedght be in the pBivate<party, .how 
ican (it be wrested from them^ by .the commfmicatjons winch 
fam iKtw^en the- criminal and a third party, over iv^om 
4hqf haive no coatvol, bnt to whom, on the o^er hand, the 
%$0 «iiaes no power vof depriving them of that right of d^ 
iiuui&ig justice and vengeance which it has vested isi them ? 
i The propiiety of maintaining that saffgnard of the.right9» 
4ind the j^Koseoutossmay/addythe liberties of the pe^le, v^ick 
i$ur ancestors wiwly committed to those who ^might have .a 
nere^peealiar and iimnediate infewt in Tindicaftiiuf injnred 
tow, andi%nnging the criminal :to pnnishmqnt, is^wnfi^pmnted 
avt by .Mr Burnet. Bnt, before i^noting his words, the pro- 
aoeutMa wffl pnly tother. observe, that although the rightef 
^popdiar accusation may not be altogether defimsible, yet that 
is a wise and a wholesome provision, which, rastrictiiig 4he 
S!i||^to that of 'the 'party injured, affiwds some aback toitfae 
power of apuUic prosecotor^ and pfevants him frombemg 
able to stifle all inquiry, where private .reasons might infliifipne 
Uscondiiet. 

After stating that a public accuser m. crimes was introdnosd 
4»r the purpose of preventing offences from going unpunished, 
Mr Burnet continues:-—^ This seems thciprineiple on which 
^private as well as public prosecutions ave founded; and 
^ while one Inmates ub check upon theo<lier, to prevent on 
> the one hand, Aib feeli^p of Wmanity, and a wish to oom- 
.^ fwsaid the crime, triiioh may sometimes actuate the individual, 
f and on the other, the partialis and undue bias which may 
^ sometimes actuate the pdblic accuser from interfssing with 
^ the intfrest of public justiee, both osns|^red to. the same and, 
< the uemmg Ac jwiwirtwisw^ iff qffmien. It is, indeed, the 
\ vmm jgf t^sse two ma^m cf proasoartion, tbat.constjtutes the 



* pr«f0Biiiieiiee of the eri^iiDal jmiiffndfiiioe of Seotltad^jad 

* distingiBBhefi it from that of most other ooiiiitviee.of 'JBinoye.^ 

< It 18 by preserving both in due vigour, that public /justiee is 

< effectually secured; that the remissness or partiality ef rlhe 
« public accuser is on the one hand guarded against, ^ and the 
^ too great lenity and' forbearance of the individual correeled 

< on the other. Hence it is, that with u& no proseentioB can 

* in any instance be stiffled, and the fedmgs^of the indivldoil 

< or kinsnum outraged, by a denial of justice; while, injother 
^ cottntries, the ndlumns prosequi of the public 'accuser, steps in 

* many cases any process at the instance of the parly injured^ 

* and his rarely interfering to prosecute in his own name, 

* occasions in many instances a remissness in the ezecutien 

* of the hiw- '—(Burnet, p. 298^) 

The learned author here distinctly lays down, not otAj that 
the right of the private party has not been taken away by the 
power vested in the hands of the public prosecutor ; but that 
it exists to its ftillest extent, and operates as a legal, and con- 
stitutional, and effectual check, against any exercise of hitf 
powers, to prevent the prosecution of crime, whether that may 
arise from partiality to the accused, or any other less definable 
motime. But it may be necessary to obscNrve how this private 
right has been exercised. 

In point of form, it is required that the Lord Advocate Aoald 
grant his concourse to a prosecution before the High Couriof 
JustieiBry. This form, however, is established, not for the 
purpose of showing that his pemussion to pros^ute is neces- 
sary, but for the purpose of showing that there is a pubUc 
injury to be vindicated, as well as a private party to be satif- 
fied. Accordingly, the Lord Advocate has no right to refasb 
his concourse. i£ he should refuse, he can be compdkd to 
grant it, for this very reason, that it is not in arbUrio of him 
to deprive the private party of his legal right. TJie law was 
so stated by Lord Alemore, on the complaint of Sir JfAn 
Gordon against his Biajesty's Advocate, June the 2l8t» 176i^ 
Sir J. Gordon had complained against the Lord Advocate, 
for refusing to prosecute at his instance. The Court found 
that he was not bound to do so ; and Lord Alemore ofaserved^ 
^ had the Advocate refused his concourse, he might have been 

* compdkd to give it, for every one is entitled to justioe, but 
' he cannot be forced to prosecute. ' , 

The asnj^ doctrine is Jaid down by our authorities. Mr 
Burnet observes,— < It is understood that his Mi^esty's Advo- 
^ cate cannot refuse his concourse, and nuiy be.conqpelled U% 

* give it, iy all cases wh^re the complaint of the private party 
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^*aM. founied ania known andrdevant paitd'ofdiiiuyyOBAMto 
f-wEack^helns; priwta /ixcie, a title Ao iiidst.. i On the other 
*' (hainly mch conoonne hki Majesty^s Advocate 'niay;refHse in 
^i cases that 9xe cleariy of an opposite deBcription,-— « power 
^<rwhioii seema.to result fvom the nature of his office, and from 
^ what seeins to have been in part the principle on which such 
' fwncouTse was originally deemed necessary. '^(Burnet, p^SOd.) 
Baron Hume, states the law to the same* effeet. After men-« 
tioi^ing the cases in which the Lord Advocate might refose Us 
omieanrBe) where the dharge is palpably absurd and inconqie- 
tent, be cantmues :-**' On the other side, certaboly, the Lord 
^ Advocate is* not the absolute and un^coountable judge on 

* such occasions, but is subject to the control and direction 

* of the Court, who will oblige him to produce and to justify 
^ the grounds of his refusal to concur. Nay, more, except in 
^ such extraordinary situatioiis as those above supposed, which 
^cannot be the subject of any difference of opinion, he'shatt 
*tnat,enen be allowed to eifigage in an jf ing^rp concerning 'the 
^* merits q^ lAe oeue,— -the propriety of ' the prosecution,— *the 
^. fflorm of the action,*«T-the sufficiency of the title, pr the likoy 
' but shall be ordained to comply straightway, leaving, the 
^discussion of those matUnrs for the proper place and season, 
« after the libel shall be in Court. '—(Hume, VoL IL p. 123.) 

* It is only, then, where a prosecution is a6«ttrd^ or palpably 
incompeieni^ that the Lord Advocate can refuse his concourse. 
He is not>to be a judge, sajrs Baron Hume, ^ as to the propriety 

* of the prosecution, the form of the action, or the sufficiency 
' of the.title.' These are subjects to be.discussed and decided 
by the proper tribunal, when the case comes into Court. If 
^hese authorities are to be held.as, stating \i4uit is the law, 
iben the informants assume this as an incontrovertible propo- 
sition, that the mere precognition of the accused, however, that 
may tie up* his own hands as public prosecutor, could not be 
sustddned as a sufficient reason for the Lord Advocate's refus* 
ing to give his concourse to the private.party who thought fit 
to prosecute* 

There is one decision of the Court wfaiidi carries the xightof 
the private party stilt farther. . In tlie noted case.of Colonel Char* 
teris, who was tried for a rape at the instance of the woman's 
husband, the Lord Advocate's concourse was formally with* 
drawn, at the- calling of the libeL The want of the concourse 
was then pleaded in barof trial; but, after a foil ai^^nment^ the 
trial went : on at the instance of the private complainer, as for 
ibe foil pains of law.— ^(Hume, Vol* II, p. 124.) 

' These authorities, and i the rules oif law upon whidi they 
;are founded, sufficiently establish the proposition with which 
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IIm kiibniafili fl«t out ttmymtMiOh ^^ ^bs wlffULaS the 
priTata fusif is. frfeolly mdempidcat of ti|fi^ dT^Iha L«d 
AdTMato; ud duit k caanot^ W intovinDad vith.bf «bj.w-« 
rangement into trldch that high puUie ofieer magr ibbk it 
■aeamrj to enter, or any dgcpigtaiieei m mUxUk k» nay ftpj 
himadf placed* 

If the Lord Advocate hae entered into any e o an fact ^ the 
nature alleged wMi the farisenee) thit nuiy be a aufieient seat 
eon-for hw Lordship appl^ving to the proper ^pnvter for per* 
doB) and for r^niaeion of the ccinee with which he ianee i> ied < 
With that neithw 'the private party, nor the Ckiort) has aaf 
thing to do; nor can it 'oome into ifiseussiDn in the ptisent 
case, or have the sl^htest eflFect fnxpoat the leaal asgiunent. 

it is now neoessenr to seqnei^ the attention 0S •3^onr LeHr 
ships more particularly to the gvounds upon whidir the priaoBrt 
er hoe applied for liberalion. He sets fortb,-^«<» Xfaat hois 
entitled to release and indenmity, in eoa s eq n e noo ^of hmmg 
been examined Ijy the public prosecutor, npen a. pnnniie.»iiC 
safety ; and, 94 From haying beep examined asa witneao ^ep* 
on the trial of WiUiam Burke, f<Nr the murder of MuBf GampH 
bell, or Docherty* 

, Now, as to the fiiat ground of applieatien, the iofenMiits 
ooDceiTe that they haTe thready etatsd what must bOiauffiiisBt 
to proYe, that if the Lord Advocate 'Can be«cempelled togiiw 
his oonoooise to the prosecution, ^then, afiirtiUni^ no prieale 
s^rrangement he ean entm* into with .^e petty aoonsedr saa 
ipterfere widi their right to psoseeute. It is humbly theeght, 
that as to. this part of the caee» these can be no.difficid^<» 
Suppose that the prisoner wese et this moment ipoareeralid 
at the instance of the Lord Advoeate, would your LordaMpi 
hold it to be a good ground of interfiwenee, and libenUiag the 

Srisonecfimn idl inquiiy and prosecution at Us instance^ tkst 
e had been examined and prefognesoed in manner stated aa 
tiie biH .of suroension ? iEkit if your Lnrdshipe would nst 
control the ^ight.irf the Lord Advocate, or interfe^ with 
him, ab anttj in the exercise of the functions of hia ofiee^ Bo^adi 
less can these paooeiBdings interfere with the^xight of a tIuB4 
pasty recognised by law^ m the manner that ^e rig^oC pri- 
vate prosecution is. 

But the prosecutors m«r leave this part ^the caM% basiip» 
if the prisoner is net maenmU by his examination in Qmik 
vttiUo WkxgiSf he is not soT>y a private examination.. 

The point pow to be argued ieasto the effrnt'tabe^^vni 
by the Court, to the ftiet of the prisoner having bean 
as a witness m Cour4 upcm the trial of Burke. The 
tors heie -state thel^^ second proposition. 
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II« Tte 4iMi«9 cftpMs k oidjr protected by tbe iiida)genc$e 
of tb^ Court, with regard to the particular crime as to 
wMch he i^tob evidence. 

' It Is weU kaowDy and therefore it is unneceB^ary to quote 
aolhoritjr upon the aubjecty that formerly a mnnm crimims was 
not iteeired ae att^e^enoe in the erimbial courts of this coun- 
tfy^ because of the intereet 'which he wae supposed to have in 
eetebMahiBg the guilt of the inditidual accused, and thus (reo- 
ikg himsetf from knputotioii of the crime* Of course, it fol- 
lowed, that at this time the witness was liable to prosecution 
forthe oflfonce^ aHhough he gai^ evidence upon the trial of 
another iMouaed of it« The practice which has lately crept iuy 
oiF-affiMdiag an iadmHuity to the witness, and protecting him 
by the interposition of • judioial authority from all question, for 
Aeerime as to which he-hitti.given^e^^kfeiice, does n»Qt appear, 
to hsfiFe been recognised, until subsequent to the case of Jame^ 
sto,inl770. 

' Bot^ before quoting the circumstances of that case, it may 
ba 'observed, that^pedbaps it might have been better, both con-^ 
stitutionally and legally, if the indemnity had not been ac<' 
qoived; and, if evctry ease had been left to be considered aor 
^rding to its peeidiat dineumstaneea, l^ the prosecutor and 
lbs Cwrt, as afforffing gromid for an application for pardon, 
to'thttl Oonetitutiohal source, in which the pow^r of pardon is 
Vested. It IB posnble to conceive many cases, in whidi, ac- 
cording to the present rule of practice, much ififflctdty might 
arise. All these are 'guarded agunst hy the trise and salu- 
iaty rule- of the law of England :— ^ oy the practice mo^t 
• usually adopted, ncc<Hnplices are admitted to give evidence 
*'for tiie Crowo, under an implied jMromise of pardon, on eon* 
^ dition of their making a foil and &ir confession of the liiith. 
« On a strict and ample performance of tike condition, to thu 

< satisfiietioii of the Judge presiding at the trial, (although 
<' tiiey are not of rig^t entitied to pardon), they have an 

< equitable tide to a recommendation for the King's mercy.'— . 
(Russel on Grimes, VoL II. p. 598.) 

Btrt without recurring to this point, forther than to say^ 
that it gives reason to doubt whether it would' be consistent 
wHh oonslHtttional principle to carry the r^ht of indemnity 
fiuther Aan it ban hitherto been supported byauthmty or 
mctice, the informants wouM request the attention of vour 
Mlrdshipsto this'ftct, that, in the vear 1770, no such right, 
ta tliepal*t^the*witness, was esftdHished. llie case of Jame- 
ses, which then took place, i* thus reported by Mr Bmnet: — 
it iHll bo observed, that the report of thrcaae is contuned. in 
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•k note upon the! text* of that Icjanied aothbrV w6rk, in'trhicfi 
he states it to be ^'now held, that the very act of caRlng and 

* examining an accomplice as a witness on the part of the 

* Crown, goes far to operate as a discharge or acquittal to 

* himftom all prosecution for that crime, *—^page 417) j-i-ft 
passage in which, it wiU be observed, the doctriiie i« not 
directly laid down, that the witness is dischat^ed of ' the 
crime, but merely that ' his examination may go fiar to oJ>e^ 
rate as an acquittal from the crime as to which 'he is Exa- 
mined. The note is in these words : — * In the case, acoor€Btigly,« 

* of Macdonald and Jameson, in August 1T70,' when the Ob- 

* jection of a witn^s having been >octtM mwimt* was folly de^ 
' bated, the prosecutor, in ahswar; did not say that the wit- 

* ness, by being examined, would thereby be ^xiBfdpted ftofe 

* prosecution, but only that he might hope' for iinpunitjcf 

* while the usage, at that timie, of granting special j)aMon8 to 

* accomplices, for enabling them to give' evidence, cotifirms 
^ what has been stated. At what period a different rule catne 
Mo prevail does not appear. * — (Page 418. ) * 

Baron Hume conceives, that the practice itiay have com- 
menced from the rule introduced by 21st Greo. IL c' 25,'as to^ 
a particular offence. It was declared by that' statute that iij 
all trials in Scotland for theft of cattld^ it should not be' a go6d 
objection to any of the prosecutor's witnesses that he' was lo- 
c\u8 crimnisi and that such witness should not be fiaMe to 
prosecution on account of his accession i/o such offence.— 
(Hiiine, Vol. II. p. 364.) 

Here was a law passed as to a paiticular offence, and indem-r 
nity'g^ven to the witness with regard to that offen(;e. If th"^ 
ordinary tnaxiin, exceptio firmat regulam^ had l>een attended 
to, the predecessors of your Lordships might have fiesitjfted,* 
before they extended the rule applied by statute to the particu- 
lar case specified. But the exception seems to have been tak^n 
as the rile; and accordingly, in the discussion which took^ 
placfe in the case of Smith and Brodie,' in 1788, where it was 
stated as an objection to a witness, that he had received a prb- 
mise of pardon if he would give evidence against the- prisoner* 
at the 'Bar, for a crirtie of which he was alleged to have been 
a socius^ the Court ruled that the objection was not maintaia- 
able, because the very act of calling him in Court relieved Win 
of the penalties which the law would otherwise attach to <he 
offence of which he was guiltyi ' 

It will be observed, however, that the witness was to W 
eaikd in Court, and that the indeihnity merely eixtended t^rfhe 
case as to which he was examined. 

The doctrine maintained on the part of the prisoner is, tikat 
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ke )8 relieved, Qot oidy from the coneequ^ices attaohlog to his 
participation in the crime as to which he has been examined^ 
but also as to others,, in regard to which the same parties may. 
have been implicated, but wliich have not been the subject of 
trial. This argument extends the doptrine of indemnity much, 
farther than it has yet been carried. 

For the question underwent grave discussion ; and the prac-. 
tice, as then followed by pubUc prosecutors, and recognized 
by the Bencht ia distinctly stated by the learned Judges in the^ 
jcase of Downie, who was tried for high treason in the yeai: 
1794* The discussion arose upon certain questions being put 
to a witness of the name of Aitcheson, tending to criminate 
him. The danger had been pointed out by the counsel for the 
prisoner, to which the course of the examination might lead> 
as the witness might confess that which was sufBcient to conr 
vict him of the crime of treason. 

The Lord President of the Court stated his own practice in, 
criminal cases, and that, when he was Lord Advocate, he un-. 
derstood that he could not^ after making use of a sociua cri^ 
wii^^ as a witness, .bring him to trial for the same crime : But 
he requested to bo informed as to the law of England ; and 
then proceeded to say, that if he was assured * tlmt the wit- 
^ ness runs no risk of being prosecuted himself, being virtually 
\ or expressly liberated from the charge, so far as he himself 
t may be concerned, in consequence of his being called as a wit* 

* ness, and speaking aiU the truth in this trials it will be my 

* duty to tell him, that he is bound to spe^ out the whole 
' trutih, and that he is in safety to do so. ' — (State Trials, 
Vol. XXIV. p. 32.) 

. The observations of the Lord Chief Baron are of material 
consequence, because he states the practice : — ' I served a good 
^ many years as prosecutor in this country, and I always un* 
^ derstood^ when I brought a socius criminis as a witness, that 

* my hands were tied up from the prosecution of him for any 
' thing spoken at the Bar. But if he would not speak out, i. 
< thought myself at liberty to prosecute him for any thing he 
' did not speak out : A person being brought to the Bar, and 
' not speaking, should that protect him from trial for aiiy of- 

* fence, when he is only protected for what he shall speak 
' .upon the trial V 

JLord PresidenL^^* I am of the same opinion. Khe refuses 

* to speak, he is not a witness^ — ^he may be put back to his 
^ former situation. ' 

Lord Advocate.-^* What the honourable Judge has stated is 

* perfectly right, and the law* ' 

Lord EsiffTove.-^* I never knew an attempt made by the 

G 



^' prosecutor, to bring afteinl^ardff to iriai t&t thesftDdE^ cn4iit^ 
^ any person who had belen eiOLtAn^ aa a witneM upm tint 
^ crime to wfaieh he had beeti acceisfiikry, and who* hlUl'not t^ 
*■ fused to give evidence, but had given evidence. I had con- 
^ ceived a notion In my o#nr mind, thut if such an attempt 

* should be made, the Judges who are to detenhiiie upon the 
' law of the land, as it strikes them, would not snSfe^ a person 
^ so circumstanced to be subjected to' a trial, aiid ^dnsequenfly 

* that it is not optional in the public piioisefeutor to'liring hint 
^ to trial or not, for that the Court would interfere and pre* 
^ vent such trial proceeding, although that case has liot yet oe^ 
^ curred. I therefor^ think th^re is' no place for the objectioii 
^ in his, (Aitcheson's), ^ase; atid, with respect to aiiy other 

* witnesses, I am of the same opinion \^h your Lordships; 'it 
^ is hot competent for the prisoner'!^ counsel to ofcgecl;, althoogh 
< the witness himself may decline to answer to questions tend* 
*' ing to criminate himself; but if he chooses^ to answer and 
^ give evidence, t conceive h^ wil! b^ secure against any futmt 

* pi^osecution. * jf 

Lord Swinton, and the other Jndges who were pretent, coa- 
curred in the opinions thep expressed. 

The doctrine laid down by the ilirhole of these learned Ju<%es, 
is this, that for what the individual told in Court as a witne^ 
he could not afterwards be questioned ; but, so far from their 
glancing at the idea of an indemnity aflbrded by previous pre- 
cognition, they distinctly state; that if the witness, aft^ b^mg 
put in the box, refuses to answer, hei would not have been en- 
titled to any protection ; and that they, as public prosecutors,. 
W4)uld not have considered their hands tied up. 
. It will be observed, that all this specially refers to the peetf- 
liar case as to i^hich the witness iir ^camiiled. There is heft 
the least shadow of, authority that the doctrine, as laid down 
liy these Learned Judges, wbiild have be<6n applicable to a charge 
as to which the witness was not examihtkl. On the contrary, 
the informahts hiay use the language of Lord Chief Basron, ahd 
aay, that a^ to su^h charges, the hands of the public prosecntxNr 
Wodld not have been tied up. 

The case of l&reghorn, in 1807, (Butnet, App. No: 21.) 
ill next to be i^cfeired to. The question here Wad aa to iSndei»- 
nity from trial before a court-martial, of an individnid who vM 
diamined before tlie High Cburt of Jtsticiary. Ah obfeetaoii 
Wajft taken to a witness adduced, that h^ y^ha ft party in Ate^ 
fray which had given rise to the trial, and tfiaft the Comft eoidd 
hot protect him from the consequences df liia evidence. The 
Lord Justice-Clerk, (Hope), in stating hii^ opinion,' whidi itta 
against the objection, observed, that ais the prosecution ^ had 
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* bfwn broQgl^it l»y the officers of the Crowq, every thin^ mu^ 
' '< so £u: yield to the consequences which followed oy law from 

^ such proYOcatiQn ; and one of them is, that a witness examine 
^ q4 ^ ^f circuoQuBt^nces here occurring, must be ever aifter- 
^ iprairds freed from any prosecution Jor the matter as to which 

* he gives psidewx* ' 

Aftet some hesitation,, the other Judges agreed in the opinion 
>«)^jes9ed bj his Lordship, and rc^Il^ the objection, upon the 
fP^fasA that the ' ^^tyiinuuzlioM of the witness afforded him ,ai^ 

* pjdeiispity a^ to aji^y aft^r trial. ' As the question arose upr 
on the Qomnetenpy of examining the witness, and requiring him 
lo give evidence on a trial in open Court, and long after all 
profcj^edings in the way of precognition had been concluded, it 
IS inaoifest, that tiie exfim^^atwH h/ere spoken of could not pos- 
isibly ?a^n the priva^ ^xami^atfon to which the witnesi^ might 
haye been previously sulgacted by th^ prosecutor. 

There is here no extension of the rule of practice* The wit- 
^91^9^ is ^(it held to be indenmiSf except auer examination in 
open Court ; and it necessarily follows, thai the ijidemnity can 
only extend as far as the crime in Regard to which he has been 
«examined. 

These are all the authorities i^rhich the informants can fin4 
uppa the subject^ with if\^ exception of a single dictum of th^ 
juprd Pcesidinit^ when preiddiog upon the special commissioii 
at Dumbarton, in the year 1820. On that occasion, a questioii 
Jiva« put to a witness, which the counsel for the prisoner thought 
aojiffht qriminate him, and he requested the Court to caution 
him as to the answeir to be given. Upojn that occasion, ii wa^ 
^>bserved by the Lord President, ^ there is one thing you need 
< 1^0^ 4^tress yourself about. A witness brought here cannot 
^ be. pro^ecuted^/f^ what he has said. That is part of the law 
^ of Scotland. '—(Trials for High Treason, Vol. II., p. 506.) 

It will be observed, that the docrine in all these cases is pare- 
fuUy guarded in its aimlication to what is said in Court, or to 
the peculiar crimet with regard to which the trial has been prpr 
flceeded. 

The informants, therefore, state, as a substantive proposition, 
4liat tl^ Court ha^ not hitherto acquired the power of inter-, 
.poring between sm alleged criminal and the course of justice, 
Agk t)iqee cpses where he has notgiven evidence befdre it, as to 
:the peculiar crime charged, lliere is no authority for carry>- 
4ng that interposition fiuther ; and, without recurring to the 
queetion of e^pedieney^ it .may be observed, that it is dijBicui(t 
j4o- reconcile tbs claim of indemnity as nuitter of right, with 
•the ftcjt, that an indulgence of the Court, not recc^ized by 
ftatutei or founded upon ^y precise law, must be .extende|[ 
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far beyond its ordinary limits, before the plea can be sus- 
tained* 

But the informants having atated the general principle^ mngl 
now approach the res gestm of the present case. T%ey nuisl 
be fresh in the recollections of yonr Lordships, and afford a 
distinction of the utmost importance. The indictmMt against 
Burke chained three different acts of murder, to establish 
which, the names of certain witnesses, of whom the suspender i 
was one, were thereto appended* At the trial an objection was 
taken to the relevancy of the indHstment, upon the ground of 
the pannel not bong obliged to answer to three separate 
chaiges at once ; and the Cotcrt are aware that the Lord Advt>- 
cute, after debate, declared that he would go to trial only upon ' 
one charge ; and the Court therefore remitted the pamiels, with 
that ehaige as found relevant, to the knowledge of an asmsBe^—- 
reserving to the public prosecutor afterwards to prooeed against 
Burke on. the other two charges therein contained. 

The interlocutor pronounced by the Court was in the follow-* 
ing terms : — < The Lord Justice-Clerk, and Lords CommissuNl-' 
ersof Justiciary, having considered the indictment against VO- 
liam Burke and Helen M^DougaJ, pannels, and having heard' 
parties' procurators at great length upon the relevancy there-^ 
of, £nd the indictment relevant to infer the pains of law r 
but are of opinion, that in the circumstances of this case, and 
in consequence of the motion of the pannePs oounsd, the 
charges ought to be separately proceeded in ; and ^t iKe 
liord Advocate is entitled to select which charge ahall be 
first Inx>ught to trial; and his Majesty's Advocate having tiiere- . 
upon stated that he means to proceed at present with the tfair4 
charge in the indictment against both pannels,— ^therefomeT 
mit the pannels with that charge, as found relevant, to tiie 
knowledge of an assize, and allow the pannels, and each of 
them, a proof in exculpaticm and alleviation, rieserving to 
the public prosecutor afterwards to proceed under this. ift* 
dictment agdnst the said William Burke, upon the other two 
charges contained therein. ' 
Burke, the pannel, and his wife, were therefore pat upon 
trial as to this cne charge, which your Lordships are aware bad 
no connection with the individual as to whose death the infor*' 
mants are anxious to investigate. It is therefore certain, thai 
<he coiinsel for the Qrown could not have proceeded to pot 
one single question, as to the other charges which might lu^re 
been contained in the indictment. Tliey were to all paorties s^ 
if never made. The Crown could not examine, nor the Jury' 
convict, as to one of them. However, generally, the witnesses 
piled in supl^ort pf the indictment might have -been exannned 
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pravlons to tUe restrietion of the charge^ thejr were after that 
merely iidtnesses as to the crime of murdering* Margery Camp^ 
ttell) orDocherty; and it is not known to theCSoort, nor to any 
oney whether th^ oould have stated a single circomstanee as 
to any oth^ of the alleged murders previonsly centred in 
the indictment* Accordingly, ^ it will be observed, not only 
that the witness was specially warned by the Judge who sworfe 
Ufld, and the presiding Judge, that "he was only to answer ques- 
tkms rektiTe to the diarge which had gone to trial ; but when 
the comisel for the prisoner did, on the crosS'*examination, put 
questaons leading to a detail of the other mmrders chaiged, th^ 
prisoner was told that he need not answer, because he was not 
protected with r^ard to these crimes. 

After administering the oath to the prisoner, who was 
brought forward as a witness upon the trial alluded to. Lord 
Meadowbank stated to him,-— < Now, we observe'that you are 
' at present a prisoner in the Tolbooth of Edinbur^ and fronili 

* what we know, the Court understands that yon must have 
^ had some concern in the transactUm now under incesHgatUm. 
^ It' is therefore my duty to inform you, that whatever share 
^' you might have had in (hat transaotionj if you now speak 
^ the trulli, you can never afterwards be questioned in a court 

* of law.'— ^Lord Jusdce-Clerk t-^* You will understand that 
'you are called here as a witness regarding the death of an 

* elderly woman of the name of Campbell, or MK3onegal. 
^ You understand, that it is only with regard to Ae^ that you 

* are DOW to speak 7 To this question the witness replied, by 
aaking,-*-* T'buld woman. Sir ?— Lord Justice-Clerk, — ^ Yes.' 
It cannot be denied, that the witness was informed' by ^these 
learned Judges, that he could only be questioned as to the par- 
tieular charge then under trial, regarding the death of Docher- 
ty* But what is, perhaps, of still greater importance, it will 
appear that he was not permitted to answer questions which 
might otherwise have been of importance to the individual 
then upon trial, upon the ground that he would not be pro- 
tected. 

Hie question arose upon an objection taken by the Lord Ad- 
vocate, to a question put by the counsel for the prisoner, upo^ 
the ground that he was not bound to speak to any of thc^ eases, 
excepting the one under investigation ; and, before the disiinisi^ 
sion, Lord Meadowbank observed,-—' I have to state this^ that 
' the witness is brought here to be examined on' the matter be- 

* fore the Court; and he cannotj in* any circumstance that 
'may be disclosed in that evidence, be examined on a cross^ 
^ examination,*-he caunot be called on to answer otiber mat^ 
' ters,: because the Court cannot protect him. ' 
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A&V ^ eompetttiey of the quest^oa, thB same IsarMd Jqi^ 
^observed :-^* Even oor law goes no ferther th^ to protett 

* witnesses from being subject to proseeutiony on aceoont ^ 

< mistier immediately and inevitably connected with the wA^ 
'* ject of the trial, in the cooise of wluch they are- czamitied. 

* I und^r8tand it, therefore, to be adnpitted, that if the yiS » 

< tiow proposed were .entertained by yonr Lordship, diO' 4iitp 
^ ness piust be told th|i>jt he is not bound to answer it ;• beoimae 

* it is beyond the competency of this Cpuiii to i^or«l hli|ii ^(o- 
"* tection against being afterwards questioned £>»' the perpetra- 
^ tion of crimen which did not fcMin the paope^ aubject of in^ 
^ quiry in the present investigation. ' 

His Lordship afterwards continueeu— ^^ We may 1^ involved 

< in an inquiry into the circymstai^ces connected with th^ 

* other murders in this .indictme|it, wh^ch are no^ wm the gidh 
*Jeci of this trials and which your Lordships^ l^ y^^^f uiteri> 

* locutor, have precluded from beipg the subject of triid at 
^ present, and before this Jury. ' — (IVial, p» 102.) 

Lord Mackenzie. — ^ I ogree^ In the fi^t place, th^ the wil^ 
« ness has no protection beyond the case m which he has beea 
'* called as a witness. I have no ide^ that, by confessing eitfact 
** ultroneously, oj: on his examination, ,or cross-^xaminatapQi 

* other crimes than those, in reference to which he has beei 
^ brought forward to give evideQce by the public proseeotei^ 

< he could acquire any right to impunity for those crimes, or 
^ even s^urity that his own words pnight not be used in evi* 
^ denee for his conviction of those arimes. ' 

Lord Juetioe^Clerki after stating that it was ne co o sQi y t# 
«ram the prisoner, that he need not answer any question whic| 
might criminal^ himself, and the witn^ might avail hinmilf 
of this warning, continues,—' If this i^tdtness does so avnl 
'< himself, it .cannot affect his criedibility,«-when we told faifl| 

< in the outset to-day, thai; H was only to this case he w» 4» 

< q^eak, and to no other,-«-and that nothing he said in this 
^ particular case could hay.e any effect against him. ' 

His Lordship afterwards observes : — In the first place, mj 

< view of this matter is» that he i9 nof bound A> oHswer Mg 
^ question except aepoihe murder ((fthi^ uxmum* * 

The coupsdi for th/e pannel afterward^ put ^ question to dn 
witness, as to a murdier committed in his house in October lasli 
jone of the murdjers contdned in the indictment as charged % 
gafaurt Burke, md the identiciil inurd^r of which the witness m 
now accuii$4. Taking advantage of the warning whijch 1m hai 
xeoeivQd fropi th^ Court, and proceeding upon the priBcnds 
4ihat his cppld not be protected, with v^pard to that partiewP^ 
murder, the prisonisr rtjfi/aed to an^wo*. 
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- Te iMiticoift file iiitTStive : UiNm tbe #ile ivf th«^ pritNme*^ 
Hate^ being placed iit the wHiieflB iKnt, gfie wai ttddresded by 
hatd Meadowbankj who obBerved, — < We understand that you 

< are implicated in a charge of the crime of mnrder^ for the 
^' murdering of an old woman of the name of Docherty. It is 
^ my dilty to tdl yon, that for any thing anmeded with thai 
^ nmrdtTi ffoucoM nevet he broitffht to trieUf if you speak the 

< trudi; You are bound to ^pbak nothing but that to which 
^ y<>u are sworn to speak, iiattoihe other murders. ' 

It is understood that this is a correct aecotint of the proceed- 
Ie^ upon this' trial, aUd they establish these indisputablo 
&ct8 : — 

li^ That the witness was eitamined aa to no other murder 
than that of Docherty or CanipbeD. And, 

2dfyf That, he was distincdy warned that be was not bound 
to answer any question, with regard to the other murders con<» 
lained in the indictment, — because, as to any other murder ex- 
cept that under investigation,, he was not protected by the 
G^urt 

' This is a question of £Act. It does not admit of ailment t 
ind unless the prisoner is ready to contest the statement in 
l^oint of fact, now made, it must be conceded, that exc^t in re-- 
gard to the peculiar case stated, no inyestigation took place^ 
$mi no question was asked. 

V But the circumstances attending this part of the trial are 
lUrect authority in favour of the argument now maintained by 
die informants. The Court thought it necessary to warn the 
witness, that he need not answer any question, except one api 
^dtble to the partieular case of murder then under inves-^ 
ligation, because it could not protect him« But the investigsK 
fton was limited to the case of Docherty, — that was the case 
iHri^ The question asked as to the murder of Wilson was 
Mf answered, — ^the prisonet availing himself of his right to re- 
liise to answer ; and if there is any truth in a syllogism, it 
follows, that as the case of Wilson was not then tried, the 
posonex! cannot now demand the protection of the Court for 
aay thing that took place upon that trial. 

The present question therefore stands thus: Hitherto si 
wStness has only been protected from trial for the particular 
omne as to which he has given evidence. The prisoner has 
gt^Mi none as to the crime of which he ia now accused, and, 
Iherrfore, he has not been placed in that situation which en-*- 
tittes him to the protectibn of the Court. 
>*- B^t it is right to try the doctrine advanced on the part of 
the ptrisoner, by advertingto the different ntuations in which, 
if good, it may be pleaded* If a socius criminis is called as a. 
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idtne^ but, the diet is deserted Qgainstthe pfmnelf.aiid Ji^ig 
dismissedvfrom the bar without tiial, are.your I^ordships pven 
pared tOi hold^ that the mere placing his name in. the list of 
witnesses is a suffident chiim to indemnity) and mig^t^be 
pleaded in bar of trial against the Lord Advocate 7. 

Or, suppose that, in the present casci the pannel Burke had 
bec»i served with three (Separate indictments upon the . three 
chargps.of murder made against him, and that the name of the 
prisoner had been included in the list of witnesses upon the 
first, but not on. the other two indictments ; would your Lord- 
ships, have been prepared to hold, that all investigation, dther 
at the instance of the Lord Advocate, or of the private party,, 
was so illegal, as to require your instant interference, by a 
sentence of suspension and liberation, if commenced as to thoBO 
crimes charged contained in the last indictments ? 

But the prisoner says that he was repdy to give evidence as 
to the murder of Wikon, and therefore kept ms compact with 
the public pro6ecutor.*-Q«Qinocfo congteU that this ia true? — 
Quomodo constat that he would have said one word as to that 
matter, or might not have placed himself in the same situation 
in which Lord Chief BsaK)n Montgomery states a witness, 
might be. placed, of refusing to answer, and, therefore, bang 
liable to prosecution ? 

In short, the doctrine that has been established by practice 
seems to be this, that for what he has said on examinaticH^ tiie 
Court may protect the witness, by granting him indemnity ; 
but that they are not presumed or understood to know, or listen 
to any thing, which has not taken place before them in Court, 
and during trial* The high office of the Judge entities him to 
protect a witness brought before him, with regard to the facts 
%o which he speaks, and the purposes of justice may require 
that this power should be granted ; but the Judge knows no- 
thiiig of what takes place out of Court ; he knows nothing of 
any precognition before evidence is given, or any compact that 
may exist between the public prosecutor and the witness ; and 
as the exemption has been hitherto limited to the peculiar 
crime under investigation, it may be matter of deep considera- 
tion, whether a power of pardon, not granted by statute, nor 
arising ipso, jure^ should be stretched beyond tliose limits to 
which it has hitherto been confined* 

It is another and a different question, whether oireumstances 
in a peculiar case may not entitie a criminal) however atrp- 
cious, to a pardon ? fiut the prerogative of pardon ia constit 
tutipnally vested in the Crown ; and it may> at least, be qoet- 
tioned, whether the public interest is not best maintained, by 
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allowing that riglit to remain in the quarter, where the law 
and the spirit of the constitution has placed it. 

Without detaining your Lordships farther, the informants 
8|ibmit, that the present bill of suspension should be jefui^, 

Li ruped whareqf^ 8fc. 

K DOUGLAS SANDFORD. 



EniNBURCHf 2d Fesruary 1829. 

The Court met for advising the papers in this very import- 
ant case : — 

PRESENT, 

The Lord Justice-Clerk, (Boyle.) 



Lords Gillies. 

PiTMILLY. 

Meadowbank. 



Lords Mackenzie. 
Alloway. 



Counsel Jbr Hare. 

Mr Duncan McNeill. 
Hugh Bruce. 

Counsel Jbr the Private Proaecuiors. 

Mr Francis Jeffrey. 

Tho». Hamilton Miller. 
K Douglas Sandford. 

' Counsel for the Crown. 

Lord Advocate, (Rae.) 

Mr Solicitor-General, (Hope.) 

Mr Robert Dundas, 

ARCHIBALD Alison, y Adcocaies-Dqpuiie* 
Alexander Wood, 

« 

* 

* Lord JusOce^Clerk.^^My Lords, you will now proceed to give 
your o]^inion8 upon this. ^sa^lN^ and I may state, that we owe 
diaftki to the learned gentlen^elji for the able pleadings, both 
otsl, and written, and for the dispatch with which these bifor- 
mations have been prepared. 




Mr Jeffrey roee, and spoke as follow^: — It is not ngr 
ihtentlon, my Lords, to resume the argument 'wliich w& 
formerly m*ged on this side of ihe Bar, and which has been so 
fiiUy stated in the printed information now in the hands of 
the Court ; but I trust your Lordships will indulge me with a 
few words— [Lofti> Justice-Clerk — Certainly]— especially as 
the case has been brought to a definite point, by the precise 
and unequivocal statement in the case for the suspender, and 
the detail of facts contained in the answers of the Lord Advo- 
cate. The whole argument, when resolved into its principles, 
comes exactly to this, that the public prosecutor is entidecL on 
behalf of the Crown, to enter into a compact with accompuoes 
whom he may think proper to adduce as witnesses, or witli 
whom he may have held previous communications, and that to 
this compact your Lord^ips are bound to ^ve effect, ts it 
meant to be maintained, however, that your Lordships hav^ lio 
power over such a compact ? Have the Court no judicial djflh 
cretion over the terms of such an agreement, and does it rest 
with the Lord Advocate, and not with the Court, to decide od 
its validity and effect ? tn this case, it seems to be 'taken for 
granted, that the Court must interpose its authority to any 
paction which the public prosecutor may think fit to make |— 
and yet, the claim to immunity is rested on the act of the Courl^ 
in admitting tlie witness. This does not seem very consistent j; 
and yet, if the Court is to exercise any controul, it may, in 
every case, refuse to sanction the previous compact, and judge 
for itself of every claim to immunity that is made in its pr&^' 
sence. No pretension, however, of this kind, has ever been 
asserted; and, therefore, the argument just comes to this, that 
the Lord Advocate is per vias out modps sij^bstantially invested 
with the Royal Prerogative of pardon. Take the case of a 
murder committed, of which a number of persons are accuse^ 
one of whom is also accused of various other crimes, as rape, 
fire-raising, and hous^ebreaking, — and suppose the Lord Advo-. 
cate, in the exercise of a sound judicial discretion, and in order 
to let in light ujpon thcise atrocities^ guarantees to that indivi- 
dual an immunity from the consequences of all the primes in 
which he has been engaged, — is it meant to be maintained that, 
a sufferer by fire-raising, for example, is to be precluded, years 
afterwards, from obtaining redress, by reason of a compact 
entered into in regard to other <^ences ? In the exercise' of 
a sound discretion, of which no one but hkns^ is to jud|gs, 
the Lord Advocate may promise a plenary indulgence for aay^ 
crime, committed or to be committed; but have the Court| I 
ask, no controlling power ov«r ^uch a discretionary exercise of 
officiid duty, upon the part of bis Lordship, and are they bound 
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to*>falify ov«^'aimig#meiit of tblEr sort, faito which he mav 
think proper to enter? I am stating extreme cases, for thev 
lire beet odculated to bring out the principle. But, with great 
talmiMion, if euoh li/doetri^e is to be maintained, it will jusit 
^me to that with which t set out, — ^namely, that his Lordship 
tp invested with the absolute prerogative of pardon,— a prero- 
gative which, as your Lordships know, is not intended to be 
exercised, even by the Sovereign, in the shape of arbitrarv 
and capricious interposition, but for the purpose of furthering 
ibe general ends of justice | and this extraordinary pretension 
isi asserted without a vestige of principle, or a title of autho- 
ijty to support the claim which is now put forward. In order- 
to explicate a case, it is not only to its immediate result that 
we must look, but to every thing to which it may lead, i|nd 
to the reqiotest consequences that teay flew from it. 

Mr McNeill. — I have nothing to state in addition to what 
was formerly urged at die Bar, and is now contained in our 
printed inf<Hrmafion. 

'* *rhe Court th^i pMoeeded to delivw their opinions serial 
Urn. ' 

Lord Giixtss. — ^The Court owes a debt of thanks to th6 
Counsel on both sides, not only for the very great ability with 
trhich this case has been argued, but also for the punctuality 
#ith which the order of Court has been obtempered. The pa-^ 
l^rs are drawn with great care, and reflect much credit on 
both my learned friends. This case is brought before us by a 
fill of advocation, suspension and liberation. It originated in 
4 warrant for the detention of William Hare, with a view to 
llis examination and committal, if there were just cause found 
against ium, until liberated in due course of law. A petition 
firas then presented to the Sheriff; and it may be proper to at- 
tend to the prayer, which is in the following terms : — ' May 
it therefore please your Lordship to take into consideration 
the circumstances above set forth ; to reeal the warrant on 
which the petitioner is committed^ and to ordain him to be 
set at liberty ; also to put a stop to the precognition or ex- 
^ amination of witnesses ; and to ordain the same, in so far as 
it has already proceeded, to be delivered up to your Lord- 
ship's clerk, or such other person as your Lordship shall ap- 
pomt, in order to the same being sealed and retained, to a- 
bide ihe future orders of your Lordship, or other competent 
Judge of Court ; or to give such other relief in the premises, 
a^ to your Lordship sh^l seem proper. ' Upon this petitiou 
the Sheriff, after hearing counsel, pronounced the following 
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jfMlg^ient^^ The Sheriff having resumed co 
^ of the petitioQ for William Hare, and havixigrbeBrd:ihe 
* counsel for William Hare, and the respondenta, Janet ypi^ 
^ eon, senior and junior; bi respect that there is no derasisn 
,^ finding that the right of the private party to proaeeoieis 
< barred by any guarantee or promise of indemnity giveii by 
,* the public prosecutor, refuses the desire of the petition-; bd^ 
> in respect of the novelty of the case, suparsedes fiatrther pn>- 
.* ceedii^ in the precognition before the Sheriflf, at the in- 
^ stance of the respondents, till Friday night at^seven o'clock, 
^ in order that William Hare may have an opportunity of ap- 
.*. plying to the Court of Justiciary. ' The question before-vs 
then is, whether we are to affirm this judgment, or to reraae 
it, and grant the prayer of the petition P**^ question of con- 
siderable importance, and by the adnussion of both parties, m 
ofGQ. and undecided question. 

The facts out of which thii question has arisen are bat Uo 
well known. In the beginning of November last, it wav di»- 
Goyered that- various murders had been committed in tius 
place, unexampled and alarming from their atrocity, and still 
more from their peculiar object, which was such as to intio- 
4nce a system xA' crime, and to render indiscriminate murder a 
, trade, profitable in proportion to the number of its victims. They 
were not committed from motives of revenge, nor even as the 
jneans of perpetrating robbery, or concealing crimes, butio 
render the human body itself an article of cold-blooded traffic 
These crimes attracted the attention of his Majesty's Advocate; 
he instituted an inquiry ; and of his proceedings we havenoir 
a distinct, satisfactory, and authentic account. Indeed, att of 
us are much indebted to the wisdom and prudence of that hi^ 
officer. Wlien this scene of horrors was first diwslosed, it must 
have been the wish of every mind, that all persons concerned, 
direcdy or indirectly, in such atrocities, should be brought to 
condign punishment. That this feeling existed as strongly in 
the mind of the Lord Advocate, as in any of us, I firmly believe. 
But he had the good sense not to give way to it^ • He wisefy 
thought, that the great object was to ensure the punishment ef 
two, or even of one of the guilty, rather than that the vAph 
should escape from justice. And the result fully justifies his 
ponduct; for, by his wisdom and prudence, the law and justice 
pf the country have been rescued from the stain which most 
have attached to them had such crimes escaped without pun- 
ishment. From this indelible disgrace be has saved the eoun^ 
try. With ad^ee of prudence and foresight, which, after what 
has since happened, cannot be too much commended,' he thought 
it right to come prepared with an accumulation of proof uA 
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fwideiiM^ .Bueh in^'in no btiier part of the Vdrld perhapsi coUdd 
)faaTe hem thought neeeeaary. With this viat^, and for the 
treasona.ao well stated by himself^ he caused the:'{>ropo8ition to 
^ made to Hare, — ^the proposition of beooming evidence, 
4Mia^ed with an assurance, ' that if he would disclose the 
^ fifects < relative to the case of Docherty, and to such other 
(^ .crimes of a siniilar nature ooinmittedhy Burke, of which he 

* was cognisant, he should not be brought to trial on account 
^v of his accession to any of these crimes* ' And, Tviiatever 
zmay be the judgment on the present question, I think this as^ 
«arance was properly given ; jfirst. Because the Lord Advocate 
;Oonld not foresee that a private party would choose to prosecute; 
^ecandfy^ Because his intention must have been to examine 
/Hace as a witness in each ease in which he promised impunity, 
Bn$l so bring it within the practice of the Court ; uid, tidrdl^ 
Because, above all, he was entitled to pledge .his responsibility 
for a pardon or remission. In this respect, he was in the same 
-situation with the prosecutor in England. 

' In this state then the trial comes on. The indictment 
chaiges Burke with three murders; and Hare is in the Ust 
flf witnesses, and might have been examined as to one or as 
to all the three. But an objecticm was stated to the indict* 
ment, on the ground of an accumulation • of charges, (I only 
apeak: from the record, not having been present at the trial) ;• 
md after hearing a very full argument, your Lordships pro<* 
jiounced a special interlocutor in the following terms:—* 
^ The Lord Justice-Clerk, and Lprds Commissioners of Jus* 

* tieiary, having considered the indictment against William 

■■* Burke and Helen M^Dougal, pannels, and having heard - , 

* parties' procurators at great length upon the relevancy S3 
; < thereof, find the indictment relevant to infer the pains of ™ 

^ law; but ai» of opinion, that in the circumstances of this 
^ case, and in consequence of the motion of the pannels' 
^ oounsel, the charges ought to be separately proceeded in ; 
.« and that the Lord Advocate is entitled to select which 
!^ charge shall be first brought to trial ; and his Majesty's Ad-. 
^ vocate having thereupon stated that he means to proceed at 
^ present with the third charge in the indictment against-both 
^ pannels, — iherejbre remit the pannels tmth that charge^ aa 

* found relevant, to the knowledge of an assize, aud allow the 
^ pannels, and each of them, a proof in exculpation and alle-i 
•^ vjation^ reserving to the public prosecutor afterwards to> 
^ mroceed under this indictment i^aipst the said WilUam 
f Buike^ upon the' other two charges contained therein.'^ — 
Uios Hiterlocutor finds the whole indictment relevant ; but the' 
M^ tibavge ratted to the Jury^ and the onfy one of which' 
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a {RtMif ootdd be led, i^tf that wfaloh feUted to the amite* 
of Doeherty. 60 far the record. As to the other proeeedmge 
in the triel^ tt would be unbeooming in me to epeak. I wae 
aot present; and lihe informafion I have obtained^ is dented 
from sources perhaps inaccurate, and most probdbly defec^ 
tive and imperfect. For these reasons, in so far as th^ prd- 
4seedings at the trial, (other than the record), are founded oh 
AS of fanportance, I would have wished that I had not been 
called upon to deliVer my sentiment^ belbre hearing those of 
your Lordships who were present upon that occasion. To tins 
part of the case, therefore, I will not rei^turp to address my- 
aelf, fiirther thim to mention two remarks* I. There is an 
appcarmd inconsistency in the opinion of the judges, as givtti 
in the report; I say apparent, being convinced that it must 
be only apparent, and that it may by your Lordshipe be ex- 
plained and reconciled* I shall only add, that the explanation 
attempted in the Information for Hare, does ndt to me appear 
to be at all satisfactory. 2. I may venture to observe, wi& 
vefSerence to the credibility of the witnesses, that the c^inioDs 
expressed to them, and the admonitions delivered to them 
Bt the time of their exiamination, are of more importance than 
the actual state of the law. These witnesses could Hot know 
how the law stood; they must have taken it as explained t^ 
them; and, therefore, upon the supposition, which I am &r 
from stating as a true supposition, that those explanations 
were at variance with the law, the credibility of the witnesses 
in the minds of the jury, should have been weighed accord- 
ing to the former, and not according to the latter. On a 
question put to him, if Hare id told that the Court can or caA^ 
not protect him in answering it, the credit due to him, so tat 
as the situation of safe^ or of peril in which he stands is a 
test, must be regulated by the information so given him, 
whether the same be agreeable to law, or otherwise. In 
short, in iAm respect, the impression on the mind of the wit- 
ness, when exammed, as to what the law is, is of more import- 
ance thim the actual law itself. 

I now willingly quit this part of the case, especially as I 
think that the proceedings at the trial cannot prck^lude or h6 
held as decisive of the question at present before us. On thiid , 
I shall proceed to state my ojHnion, which I do with tiie greats 
est deference, and the mdst sincere respect fot the opposit^ ^ 
o]^ons expressed, if any such were exj^essed, at the tnal, tk 

ly be expressed now. 

The question is, whether we are eiititled, and have powerp^ ^ 
by law, to quash the proceedings against Hare by WUbmi's re* 
1, in consequence of what tow place at his preiRignitiiHiy 
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or at the. txlal of Bixrke ? . Amiffbraij I co^ieeiye, that, in il^ 
general case, tt^e legal right and tide of the private j>arty to, 
l^rosecute iel clear and indSsptttable. 1 mention thiB only bc^ 
eause, in the information for Hare, it is represented as a soii 
of antiquated and discountenanced privil^e, rather than a well 
ascertained Imd clearly defined right. There is an admissioi^ 
on the subject in these terms : — ^ Nay, there even yet xemaiiu^ 
^ to such private party a right to enforce the debt doe to th% 
^ community, in a certain form, and under certain reslxictionsi^ 
^ when the public prosecutor, to whom the interests of the 
^ community are entrusted, has neglected to interfere, or to 
^ attend to those interests.* — ^p*d. This very limited, and[ 
guarded admission, may be contrasted with the authorities cit-, 
ed in pages t and 6 of the paper for the Wilsons. Mackenziet , 
in referring to the act 1587, cap. 77, and a prior enactment 
1436, observes, that pursuits at his Majesty's mstance are only, 
subsidiary; and that, from these acts, * two things may be^ 
' concluded,- — 1^ That, of old, it was doubtful if the King. 
' could pursue private crimes without an accuser ;— ^2c%, That, 
pursmts, at his Majesty's instance, for private crimes, are 

}ret only subsidia^, and allowable, if parties be silent or col-«^ 
ude, ' &c. Mr Burnet states the original practice, and the, 
manner in which it now subsists, in the clearest terms : — * Ii^ 
many cases, indeed, long after the institution of King's Ad-, 
vocate, we find it objected, that he could not prosecute with- 
out the concurrence, of the party injured, or his kinsmen.^ 
This, at all events, is clear, tbat me proper and original, 
form of prosecution with us, was in the name of the private, 
party injured, who accordingly prosecuted, not merely for. 
reparation and redress to himself, as an individnal, but for 
punishment and reparation to the public ; and hence it waa 
that this form of prosecution continued, and still subsists, with . 
the same effect, and to the same conclusions as to the full pains 
of law, as a mrosecution at the instance solely of his Majesty's 
Advocate. ' Baron Hume states the right of the private party,, 
as at present existing, to be acr strong, in every respect, a» 
that of the public prosecutor. * First of all, it is to be noted, 
that the title of the private party embraces, in every instance^ 
ihe full pains of law, not only the private interest of dama- 
ges, solatiumj and expenses, but the same high and personal . 
conclusions of corporal, or other chastisement, wherein the 
Lord Advocate, for the interest of his Majesty, might insist. 
'Thus, in case of homicide, a libel at the instance of the wife^ 
or the kinsmen of the deceased, is as good towards inflicting 
the highest vengeance of the law on the body of the culprit^ ^ 
if be is found to be & murderer, as it is in a case of culpable ^ 
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< hootiicide for recovery of the ' assvthment; or pecuniliry eon- 

< sideratioh which is then diie to the kindred. ' Again, after 
stating that a public accuser in crime was introduce for tlie 
purpose of preventing offences from going unpunished^ Mr 
Biirhet says :— ' This seems the principle on which private, as 

< well as public prosecutions, are founded ; and while one ope- 
^ rates as a checK upon' the other, to prevent, on the one hand, 

the feelings of humanity, and a wish to compound the crime,, 
which may sometimes actuate the individual — and, on the; 
other, the partiality and undue bias which may sometimes 
actuate the public accuser from interfering with the interest 
of public justice; both conspired to the same end — ^the secur- 
ing the punishment of offenders. It is, indeed, the union oi' 
these two modes of prosecution, that constitutes the pre-em* 
' inence of the criminal jurisiprudence of Scotland, and distin- 
guishes it from that of most other countries of Europe. It is 
by preserving both in due vigour, that public Justice is eflfec*' 
tually secured, — that the remissness, or partiality of the pub- 
lic accuser, is, on the one hand, guardea against,-— and the 
too great lenity and forbearance of the individual corrected,, 
on the other. Hence it is, that with us* no prosecution can, 
in any instance, be stifled, and the feelings of the individual 
or kinsman outraged, by a denial of justice; while, in other' 
' countries, the nolumus prosequi of the public accuser stops, bk 
' many cases, any process at the instance of the party injured;, 
and his rarely interfering to prosecute in his own name, oe-. 
casions, in many instances, a remissness in the execution of 
the law. ' But why resort to authority on such a point T It 
is the daily practice for private parties to prosecute ; and lately, 
almost all jprosecutions for forgery were at the instance of the 
Banks, with the concourse of the public prosecutor. Even in 
a case of murder, I may mention the well known trial of Cap* 
tain M^Donough, in December 1802. I am o)d enough to have 
been counsel in that case. A prosecution was instituted, — ^the 
most eminent counsel were retained, and appeared for the 
prisoner, — ^and I state, with a distinct recollection of the 
subject, that no objection to the right of the private par-, 
ty to prosecute was ever so much as hinted at. On the 
contrary, it was admitted to be as sacred, and as indkput* 
able, as that of the Lord Advocate. But while my leann 
ed friend, Mr McNeill, denies this, he admits, in th^ most 
unqualified terms, the right to sue for damages. * The piib- 

* lie prosecutor (says he) watches over the interests of die 

* community, in regard to prosecutions foT punis/meni ; and 

* he cannot be controlled or hindered by the private party. But 

< the private party has an absolute right to sue for compositiini 
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* or xepdration for the ii\|ury done to iiis feeluigfi or estate | 
^,and in this guit he cannoi be controlled or hindered by the pub^ 
^ ,Uo prosecutor* * This admission I think true ; but I am not 
sure that Hare's counsel was aware of the consequences to 
which it leads. His Lordship cannot hinder the private party 
to sue for a composition or reparation. But Hare requires 
your Lordships to quash the whole proceedings, by which the 
right of Wilson to an assythment may be controlled and de- 
feated. Were he to plead on a remission, that of itself would 
found a claim for an assythment ; but it may not so easily be 
obtained if these proceedings are quashed. 

W4th regard to assythment, it is not easy to say when and 
bow it is due, and by what means it is made effectuaL There 
are but few cases on the subject, and none of them are mention- 
ed in the informations. I have looked into the authorities, 
however, and find that it has been given in these situations : — ' 
L When a remission was pleaded. 2. Where the party was 
convicted of murder by the sentence of a Court-martial, but 
only sentenced to be cashiered. 3. Where the patty was fu- 
gifated. The first occurred in the case of Key v. McNeil, Feb. 
15. 1717; the second in that of M'Harg v. Campbell, Kil- 
berry, July 29. 1767 ; and the third in that of Stuart v. Lord 
Fife, July 1767, where an assythment was found due by the 
donatory of the estate which had escheated to the King in vir- 
tue of the outlawry. These two last cases occurred in the 
Court of Session, and in the last proof was offered but not al- 
fowed, the outhtwry being held sufficient. Perhaps, it may be 
said here, that the pursuers may go to the Court of Session, or 
the Jury Court, and prosecute for assythment ; but there is no 
precedent for such a proceeding ; and the r^ular and natural 
course is to originate it in this Court; The proceeding now 
going on, however, might have terminated in laying the foun- 
dation for a prosecution for assythment ; and yet t£is iiB to be 
defeated by the public prosecutor, who is admitted to have no 
power to control or hinder a claim of assythment, — and most 
justly do admitted, for no pardon can affect it. But it may be 
^d, that in those cases where exemption from trial is acknow- 
ledged, by the socim being examined at the trial, the assyth- ' 
meat is in like manner defeated. But there is here an obvious 
diatioction. In the supposed case there is a trial for the mur- 
der, and if that terminates in a capital conviction and execu- 
tion, the private party is held to be satisfied ; if in a pardon, ' 
he gets assythment from the person tried ; if in an acquittal, 
th/er^ can be no claim foi^ it, and the presumption must be 
that < murder has not been committed by the prisoner or wit* 
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Here,.Iipweyer| the avowed olgect, and only ayowed ol(je^ 
18 to bring Hare to trial for murder. . And ihe title and rj^jtii 
to pro^ute being cle^, the question is, if we have lq{8^ 
powers to prevent the trial* |s ther^ any law by whicK vol 
consequence of Burke's trial, where Hare ^as not examined ^ 
a witness in regard to Wilson^s murder, thi^ clear and xa^ 
qu^tionable right in the abstract cap be defeat ? — ^This fA a 
dry, and, in its p]:a^tical result in tHifi qas^ a very unimport- 
ant question of law* In the ii^fprmation fqr Hare, we are cuott 
favoured \vith any precedent in point; hut we are dqsifed |(p 
look at the principles on which the admitted practice^ under 
different circumstances, when therei h^ h^i^ ,& ^i^ for the 
murder, and the socius has been es^min^d, is founded, and t» 
. ^pply and extend those principles to the present as an analor 
gous case; and humanity, justice, and policy, are said to bear 
out the claim* These are fine sounding words, and^ in the 
abstract, \erj good things ; but to apply them, or to entrusi 
judges with power to apply them to a particular case, may not 
1^ so easy or so safe. To require a Judge to decide on pria^ 
ciples of humwity, justice, and policy, is to require him to de^ 
qide on what he thinks humane, just, and politic; in other 
words, 'to pave the way for the most arbitrary and despotle 
procedure* Upon the principles of humanity, as I h^ve idi> 
ready stated my opinion, immunity should be given; but be* 
cause I think this, doe^ it follow that I, or UuiB Court, Mve 
power to give it? This is the true question. Let us now 
attend to the history and progress of our Isl^ qejl this suIk 
ject. 
, Anciendy a socius wsb not admissible, (this was the ^enrnd 
rule at least), and had no immunity^ Then comes the ^t ef 
iWliament, 21 Geo* II* c* 34; and this is most importanlt 
Bfi the only statutory law on the point. By that statute, wfaick 
narrates the theft, and masterful seizure of cattle in the High* 
l^gods, ^ild the expediency of preventing the recurrence of this 
offence, it was declared not to be a good objection tp awit- 
i>esS| ^ that be was himself /Mir/tc^p^ or socius criminis; mxrshaU 
',.Uie ^videx^, (it is provided), given by such witnesses, bf 
*^mad^ usei of against himself; nor shall be liable to be. pro^ 
'.secuted for his accession to the offenpe which he shalL aS;a 
' Witness, giv^ evidence, that the same was committed by thf 
' prisoner or pannel on whose trial he shaU be adduced, .4ir 
^ that such prisoner or pannel was art and part thereof | aiQf r 
* law or practice to the contrary, notwithstanduig*' Noi^ 
Isty It is an incontestible in£^ence from this statute^ that fpiftr 
viously an accomplice wa9 not cone^idered admissible i-^^^if %\ 
(Hmfines the admissibility even to a particular class of crim^ 
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'^■■-9d; tt debleuleii hi» Imaraiiity iti these ' only partially, vk.-*- 
^h^ that the evkt^ce he givee ihall not be niade Uae of against 
fdmi and, mcand^ that h^ ihall not be tried for the offence, if 
ihie 'evidenee prow the gttUt x>f the prisoner. Here, then, ia 
'"A restihg' place ; and we see distinctly how the case stood ill 
1148. 

Twenty-«ight years after, that is, in 1770, the case of Jam^ 
*«oli o<5C^red. This case is thus reported by Mr Burnet : — It 
%9I be observed, Uiat the report of the case is contained in a 
^'ote upon the t^tt of that l^uned author's work, in which he 
^Mtttes it to ^ nOH^ (in Mr Barnet's time,) held, that the very 
'^ act <if calling and examining an accomplice, ais a witness oh 
'*' tlM part of the Crown, goes Jbr to operate as a dischatge or 
^ aicquittal to him from all prosecution for that crime ; ' — n pes- 
<sa^, in tdiiefa it will be observed, the doctrine is not directly 
lam down, that the witness is discharged of th6 crime; but 
mtstelj lluU his examination may ^ far to operate as an a<r- 
(tjuittfid from the crime as to which he is examined. The note is 
idi these wot^ : — < In the case, accordingly, of Macdottald and 
■^' Jameson, in August 1770, When the objection of a witness 

* having been socius criminisj was fully deoated, the proeecu- 
^ tor, in answer, did not say that the witness, bybmng examine 
< ed, would thereby be exempted fiom prOieaaian^ but aidy thdt 

^ he fnSghthopeJbt impunity ; while the usage, at that time, of 

* gi*Bnting special pardons to accomplices, fcHT enabling them to 
^^' giv# eyidctace, cotifirms what has been stated. At What pe- 
^ 'iriod ^ different rule came to prevail, does not appear. * 

At iJiis time, all the length gone was to admit the tociue ib 
^^caaes ^oC speeified in the statute. This Was an extension of 
the law, but it vnis the only extension, for the power of the 
Oobrt lo screen the witness from trial, is not hinted at. 
' Next, and only eighteen years after, comes the case of Blt»die, 
%h{ch I remembeir, though I was not present at the triaL 
'There Was no veiy authentic accoimt of the triid. Two rival 
pnblleations appeared, under the auspices of Mr Creech, and 
Mr ^fineas Morrison, and one of diem only contained the di(S 
Mm of the Lot'd Justiee-Clerk. If accurate, it is curious to 
iSM' how, in eighteen years, the law should have been so much 
«lfer«d. But attend to Downie's trial in 1794. This is, itt 
ISMt, imr English case, but the opinions given refer to Scottish 
k^V ftttd Scottish practice. 

* The Lord President of the Court stated his own practice 
in criminal cases, and that, when he was Lerd Advocate, he 
Ittfderstood that he could not, after making use of a ^xius 
trindniM as a witness, bring him to trial Ibr the same erime; 
iMit he requested to be informcid as to the law of Engkod^' and 
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4heii proceeded to «By, tbatif he wm aaiirired ^ tjbiikt lltt%witr 
^ ness.runs' no risk of being prosecuted himseUy being 'virta- 

< ally or expressly liberated from the charge, so far as he 

> himself may be concerned, in consequence of his being ci^ 

> ed as a witness, and speaking out the truth in this trial, it 

< will be my duty to tell him, that he is bound to speak ott 
J the whole truth, and that he is in safety to do so/ 

The observations of the Lord Chief Baron are of matesial 
iMHisequence, because he states the practice:^-' I served a 
.* good many years as prosecutor in this country, and I always 

* understood, when I brought a sociua crinunis as a witness, 

* that my hands were tied up from the prosecution of him for 
•/ any thing spoken at the Bar. But if he would not spoek 

> out, I thought myself at liberty to prosecute him for any 
^ thing ' he did not speak out ; a person being brought to tlw 
^ Bar, and not speaking, should that protect him from trial 
^ for any offence, when he is only protected for what he shall 
^ speak upon the trial ?' 

Lord President. — ^ I am of the same opinion, I^ he te- 

< fuses to speak, he is not a witness,-— he may be put htick to 
.> his former situation.' 

Lord Advocate. — < What the honourable Jud^ has stat- 

* ed is peifectly right, and the law. ' 

Lord Eskgbove. — < I never knew of an attempt made by 

^ the prosecutor to bring afterwards to trial for the same crime, 

\< any person v^ho h|id been examined as a witness upon that 

* crime to wh^ch he had beeii iux;essary, and who had oot n» 
f' fiised to ^ve evidence, b|it had given .evidence. I had eon- 

< eeived a notion in my own mind, tb^t if such «|i attempfc 
^ should be made, the Judges who are to detejnnine upon the 
^ law of the land, as it strikes them, would not suffer a pev- 
, * son so circumstanced to be subjected to a trial, and, ceose- 

* quently, that it is not c^tional'in the public prosecutot to 

* bring him to trial or not, for that die Court would interfee, 

* and prevent such trial .proceeding, although that caae has 

* not yet occurred. I therefore think there is no place for the 
^ objection in his (Aitcheeon's) case; and, with respect to 

< any .other witnesses, I am of the same opinion widi your 
^ Lordships ; it is not competent for the prisoner's counsel tp 

/ object, al^ough the 'witness himself may decline to answer 

* to questions tending to criminate himself; but if he chases 
• > to answer and give evidence, I conceive he wi}l be secure 

^ against apy future prosecution/ 

This then was th.e law in 1794, thirty-five years since, from 
which it appears that a sopiua was safe ; first, if he wtis tXf^ 
fsmined as a witness ; Knd second, if he fppHe opt. Such im- 
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^nitfltmiaU^9 Js this luaoimi of<the. ppinidiui dT.. Sir Uagr 
Campbell^ the late Chief Baron Montgomery, and Lord Esk- 
sgrove. .Aeoording to Burnet, this law coirtiaued nmeh. the 
oone in faia time. CaUing as a >witni»s, say^ he, goes far 
to operate a discharge or acquittal to him .fr<Hn ' all prosecu- 
tion for that crime in regard to which he is examined. 

We come now to v^y recent times* The case of Dreghorn, 
and many others, in which tiie undoubted practice has been to 
inform a witness on his examination, that he cannot be tried 
for the offence or charge} of which he is expected to give evi- 
dence. This practice is a great extension of the act oi* Parlia- 
ment. Whether it was warrantable at first, I should humbly 
doubt ; but now it is too long established, and too generaUy 
prevalenij to be called, in question. But does this practice 
avail tiie accused here? By the acknowledged practice, the 
act of Parliament is extended to all caaes^ and to all soeii ex- 
.andned, whether they spoke out and gave evidence or no, in- 
stead of being limited to those who do speak out and give evi- 
.dence, as provided by the act of Parliament 

But here a much greater, and, I believe, a iiew extension is 
required, viz. tliat protection is the right of socii net examined at 
.afi^ in regard to the offence with which they are charged, and 
where there has been no trial for tiiat offence. This is a great 
-extension indeed, but altered circumstances are said to justify 
>it. And, first, of the precognition and promise of the Lord 
Advocate. This per se is surely not sufficient. Can we hold 
that a jwtimwe of pardon by the Lord Advocate is equivalent to 
A pardon by the Crown ; nay, miu^h more ; for the one leaves 
asBjrthment and gives claim to it, which the other takes away ? 
But then he was cited as a witness to the indictment contain- 
<ing this chaise, and the indictment was found relevant. True, 
but this charge was not remitted to a Jury, nor could be 
subject of proof by tiie prosecutor. This is said to be av dis- 
tinction of no consequence. I cannot bring myself to think so. 
'In ali the authorities, Campbell, &c. to wUch I have referred, 
they ail think the examination eMOi^io/. But above all, attend 
to tiie act of Parliament, the only one we have ;-^it introduces 
and enforces this distinction, and only gives impunity to him 
whohas been examined, and not to him who may have been 
.eited and not examined. It is said Hare was ready ai^d wi}- 
.tii^togive evidence^ and so I believe. But tills we cannot 
•know ; and, at any rate, an examination as witness, which akne 
by law, even as extended by practice gives indemnity, did not 
,takepbiee. 

If general considerations of humanity, or justice and policy, 
jtiiail still be urged, I mi^t make another answeri to thmii. 
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These consiAeralioiw tire jtmt iia tit ry tg', and miM ^^^fmie at 

SoweifuUylii England as here. Biit in Ettgland tMG6artt 
o not tMuttte a^ power, because they are, of think ihitj wtti'M 
make a hmnftae exerdae of it ;^ and we are, I- think, in ihje» 
aame predicament. The intended ejterciae of die powet nu^y 
be salutary, bat this eannot give the pow^. 19ie redrite 
is lodged, however, in England in safer hands, in the 
Crown. . ' 

But there is one consideration which I have not yet noticed, 
'viz. the dangnrooB power to screen irom 'cHtoes. This vk a 
fair argument, though at present of no practical force; and 
certainly a powerful argument. If it is said that f he Lord Ad^ 
vocate has only to bring on the trial and examination to give 
impunity ; the answer is, that by trial the nature of the case^ 
and his improper conduct, (if it be im{Nroper), vdU be exposed 
to the public. ' 

The Lord Advocate may, no' doubt, get a pardon fbr tfie 
witness in such circumstances. But it is one thing to ftppl^ 
for, or obtain a pardon from the Crown, and anothbr thing t6 
have power to^ve a legal ex^nption from trial to a criminal,' 
merely by citing him as a witness* 

This is a new case; Mid I am not conscious, and have^o 
TecoUection, of any such in practice. The ai^nlnent oF^ the 
prisoner, however, just comes to this t'— Our predecessors have 
extended, or stretched the law so ftr; and therrforo we, fh' 
Tirtue, or in e6nse<)nence of that stretch, ate entitled toatretch' 
it still Jartber. This has always seemed to me a most danger^' 
ous doctrine, and I have always humbly diottght- it one which 
the Court should reject and discountenance to the utinost. 

Lord Pitmillt.^-I hiive paid every atttatimi in my power' 
to the consideration of the important and interesting questioa 
now before us. 

- In. delivering my opinion upon it, I must b^n by observ- 
ing, that I entirely concur in the remarks so etoqnentlyand 
forcibly made by Lord Gillies, on the conduct of thin case ; and 
I shall not repeat or add to what has been already amd <m that 
topic. 

My next remark is, that I do not think it necessary or pto- 
per to notice the proceedingB when Hare was under ebcamhi- 
ation, because I was not present,' bemg obliged, by indispesi- 
tion, to retire from the 0>urt, aad'to leave it to theae Wbo^ 
had this painAil duty to poform* 

I shall have occasion to notice, in ti^ course of my l>hsei^ 
vations, some other points' which w^ touched W by my Bip- 
thar; butf at ptesent, I hurry to^e considaratioii ^jF the ^fues- 
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^on now before us, wbiehis, wbetker we should put ft atop 
to. the proceedings at the anstanee of the private partj, ot* 
should follow a cUiOferent course. If I cannot say that I concur* 
in the view taken by Lord Gilliesy it was at least a great sa» 
tisfactioo to nie, to h^r his Lordship declare that < the pmcN. 
^ .tical result is unimportant : ' There are, in fact, two roads 
to the same object ; and, if principle were not involved, I 
should, be happy to travel with such a companion as Lord 
Gillies. , , . , 

, In forming an opinion on this interesting question, it is ne- 
cessary to attend,' JSjr«<, to the situation, in the general case, 
of a soctttf who has been called andeiamined as a.jBikiieBs;- 
and, secondly^ to the situation of the suspender. Hare, both 
with reference to tibe prosecntioa at the instance of the pnUic 
wd oC the private party. > 

And,^r«f, in considering the nature and degree of protection^ 
a^rded t^ ^iocius who is a witness,* we cannot expect to de- 
i^ve moch advantage from the older authorities. — The general 
tepdenoyof the old law was to exclude accomplices, except 
in particular cases. In this we diffejfed from the practice of. 
the Courts in Enghmd, for there they were always admitted.^ 
-^Phillips, I. S7. We followed an opposite practice, and we 
(»ainot look for roles as to protection, dniwii from times when 
the accomplice was .eaEcliided*^ It is only after the rule was 
rii^versed, and 40CM were admitted in every case, reserving tbe^ 
qjlLcstitHi of their credibility to* die Jury, that wo are to look for 
the coi^ditions of the protection aibrded them, and to expect^' 
aa the system was matored gradually, and in the course of prae-> 
tice, that these conditions would be evolved and defeed. Tbe^ 
progress of onr law in this respect^ as in almost all others, has 
been gradual, aa indeed appeard to have been the case also in 
E^I^T^dj — ^wxtneas the old doctrine there of opproeemenL ^ 

It is necessary to keep in view the grounds and reasons •£» 
the. tendency 4^ our fsnctice to. reject the testimony ei aecom'* 
plices, in order to see what was to be guarded i^^ainst when' 
the testimony of jocm came to be admitted. 
^ NpWf ijpi tho^^tplaee, there is no doubt that, in the ear- 
liest periods of our law, bad character operated in part as a * 
gnwodof eicclusioni; — indeed, there were many objections to 
admiilibility, .to be judged of by the Courts which now go by 
thacar^t of the witness alone, and are consequently reserved for * 
the Jufy. Among these infamy was one ; bat the distinction 
between vtfcmiajuriB and infamiafiKii^ has existed long,— ii»^ * 
deed.ever ainoe 1671; and hence the latter could not remain 
thegroi^dof iniMlmissibility. • 

JBu^ ascoiid^, interest £Mrmed* a ground of exclusion; and^ 
this continued to influence the Court and the lawyers much 



later than th^ time* of Sir George MacketiBie. Mr BnkineV 
Treatise on Crimes is not* accounted so good an authority is 
that pdtt of his work which relates to civil matters ; but I qu!Ote' 
the fbllcywing passage^ in* evidence of the general understanding' 
on the subject at the time when the work was piiUiBifed;' 
(^773), and also of the grounds upon which it rested. ^ Sth 
^ cii criminiSj (says thii^ author), or associates m the sam^ 

* crime, are not admitted to bear testimony against one an- 
' other, — ^not so much because they are accounted infiunon^-^ 

* ajs because they have an obvious interest in the event of Ihe 

* suit,' &c. — ^^Book IV. c. 4, § 96. He states exceptions \a' 
this general rule^ however, and, among others,^ tHfeact 21Geo.' 
ILc.34. 

As interest then was a ground of exclusion, it is necessary 
to attend to the progress of the law in removing that objeo-'' 
tion. 

The only general statutory enactment on the subject is the- 
21st Gi^. IT. c. 24. But this statute, when duly attended to,* 
will, I think, appear to be chiefly and only useful in tracing' 
the history and progress of the law^ and I cannot concur with' 
my brother in holding it as a • resting place. ' For, Jtrst^ ii' 
Was miade for punishing particular crimes; and, secondly j it 
formed no general rule even as to these crimes. Aoeordingly,* 
there is another section of the act, not noticed by eonnsdj' 
which makes very different provisions, from the seetion te* 
which reference has been made by counsel and by Lord GilHes. 
Section 20' provides, that, ' It shall not be allowed to be a 

< good objection to any witness, produced for proving ooclr 

* libel or indictment, that he was himself partkxpa or jo*' 

* tins crminis, nor shall the evidence given by such wilneju»" 
' be made use of against himself, nor shall he be lidUe 

< to be prosecuted for his accession to the offence, which he* 

< shall, as a witness, give evidence that the same was coro- 

< mitted by the prisoner or pannel, in whose trial he shall be 

* adduced, or that such prisoner or pannel was art and part 

* thereof; any law, custom, or usage to the contrary notwith-- 
< -standing.' But section 2l8t provides, that ^ it shall and 

< may be lawful and competent to produce as witnesses other 
'persons present who may also have been guilty of oflendii^ 
' against the said act ; but the evidence given by such witness- 
' es shall not be made use of, or ^ven in evidence agsaist 

* themselves, upon any prosecution for any penalty inflicted' ky 

* the said act ; ' thus impljring that there may be prosecotioir, 
but that the evidence of a person so situated cannot be used 
against himself. Historically then, this statute is of giect- 
weight and authority in the argument, and it must regulate the 



7» 

ptadace in th^ two partiisular cases* for which it makeei provi* 
sion; but <it cannot be held up as fixing the general law of 
Scotland) with F^;ard to the admission of accomplices as wit- ' 
ncooto in allcases whateTer. If we were to be guided by it - 
in cases to which the terms of it do not apply, we should be at 
a less to know, by which of the two enactments, so diflferent 
6ma each other, we ought to be regulated. 

The next notice we have of this question is in the trial of 
McDonald and Jameson in 1770, and there, as Mr Burnet says, . 
p< 418, all that was promised was, that the witness might hope 
for impunity if he spoke the truth. As to Lord Chief Baron 
Montgomery's remark in Downie's case in 1794, it is merely a 
statement of his practice when he was Lord Advocate, and 
th^Hsfore is just .a repetition of the principle laid down in the 
case of McDonald and Jameson. 

But the law was authoritatively laid down, and for the fir^ 
time exjJained to a witness, in the case of Smith and Bro- 
die in 1788. It is a mistake to suppose, however, that any 
new doctrine was broached upon this occasion ; the only thing 
new was the fact of making an exphmation of the law to 
the -witness. There were then on the Bench Lord Justice- 
Clerk Braxfield, and Lords Hailes, Eskgrove. The judges 
OB that occasion were only declaring the law, and this was the 
first 'time the declaration was made to the witness ; which cir- 
ommstance was the only novelty that occurred. I have read 
both reports of the trial, that published by Mr Creech, as well 
as that published by Mr Morrison, and 1 do not find any mx^ 
tsrial discrepancy between them on this particular point. I see 
the Lord Advocate states the law, which the Dean of Faculty, 
(Mr Brskine), does not deny, but rests upon specialities,. put« 
ting his objection on the distinction between the situation of 
tiie individual witness with whom he had to deal, and the com** 
men case of an accomplice. 

But I do not rest on that case alone. Our practice has never 
vttried «nce, and has been followed in at least a hundred in-» 
stances; and surely if a train of practice can regulate any 
proceeding, the point in question must be considered firmly 
fixed by the law as tlien laid down, and since observed, with* 
out a single deviation, in every subsequent case in which a 
Mcttttf eriminis has been brought forward as a witness. 
' > And here,, I, cannot, avoid remarking, that the objection, in 
point of principle, to tiiis practice, is by no means so formid- 
able as it has been represented to be. Is the objection. to this 
dn principle? There is a great error in placing the protection 
which a socius, taken as a witness by the public prosecutor, 

K 
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receires, oh tha samie footiiig, in all respects, as tite imaUiiiity 
whieh an offender obtaans as grace and favour by. Royal pir- 
don. For what is the progress of the former? Fvraty IJie 
accomplice is to be«elected a«d induced to la^eak; and this witb 
uamust lie with the prosecutor, who. is domimu litis.rrrSer 
ctmdlyy He coines forward iu jthe eye ^f the. Courl» to . perfoan. 
Ua promise. In the naliire of things^ the prosecutoi; is the 
party who must arrange, and the Court must judgo of this- 
tnmsaction. 

. llie practiee. in England 1^ been referred. ia But thero* 
i^ I do not misunderstimd. it, idthough a pardon iswa the 
Crown is resorted to,, as the form of securing protection to the 
witness, the ' practical: result ' is nearly the same as with as, 
amd the Court takes a very efficient part in. bringing about the 
jNTotection. The best information on this subject is to be found 
in Lord Mansfield's speech, in Mrs Rudd's case* — -(Cowper and 
Leach^ L 118.) — * There is besides a practice, which, iqdeed, 
' does not give a legal right, and that is, where an. accomplice 
^ having made a full and fair confession of the whole truth, is, 

* in. consequence, admitted a witness for the Crown, and his 
^- evidelice is Afterwards made use of to convict the other of- 
^ fenders. If, in that casiB, he act fairly and openly, and dis* 
' cover the whole truth, though he is not entitled of nght to^ 

* a pardon, yet the usage, the lenity, and the practice, of the 
f* Courtis, to stop the prosecution against hita; he having. m 
*. equitable title to a recommendation for the King's mercy/ 
In that csise,. eleven of the twelve Judges assembled to deUr 
berate stnd determine whether Mrs Rudd had ^ an equitdhle 

< title ..to. a recommendation, for the King's mercy. ' They 
ihougfat she. had not, and she was aieoordmgly tried aitd se» 
quitted* Biit, if they had ocoilie to an opposite conclusion, 
we may venluie io say, sh^ would hlive been pl-otected from 
trial. 

j^There .18^ indeed case mentioned by Lord. Mansfield 
(Liesieh^ p^ 121,) where thib trial Was stoppied.>-r-^ I anH a}^n»* 
\ ed, (a^ his JLordshqi,) <if the ease of m accampliee. upon 
f tt 1^ beffote Mr Jiistiee Gmild^ the circtimstaticcss of whidi 
^ ^ere as fidlow :-— Ab aceom|ftice tnade a fair and full ^ 
t eby&rj^.io the sattisfaction of Mr Justice Gonldy who tried 

* the other oflisndera» The other witness^ who were called 
f upmi thfi trials proved tho identity of the accolnpliiBej by the 

< dessriptioa of his person, but failed as to the identity of th^ 
1 bth^r offenders ; and the Jury, because they doubted of the 
^ guilt of the others, acquitted them. The counsel on the pert 
^.. of the prosecution then contended, that the accomplice ought 
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"^ to be tried; but Mr Justice Gould, lindc^ the ciroumstanc^s 

^< of the^case, ^ds of a contrary o^&km, and I iluiik'veiy 

*i«gWly.» 
'B^Bimsitmt give^ a beautiful description of tWRoi^al prei^6- 

gative of mercy ; bat in another part, (B. IV. e. &5,) y/Aida 

%i^riting^ of this practice, his words are- :^^-* It hath bi^n iiso&I 
"^ (ot the Justices of the PeJace, ly whom any persoii^ eharg)^ 
•^ With^Iony are committed to jail, to admit some one of theur 

^ liumber td become a witness against his fellows ; upon an 
'^ ihi|flied confidence, which the Judges of Gaol Deliver]^ have 
"^ usuilHy countenanced and adopted, diat if such a^omplice 

^ itiakes' a fell and complete ifiscovery of tfi^ and all other 
"^ falbinies, to which lie is examined by the Magistrates, and 
^- afterwards gives his evidence, mthout prevarication or fraud, 
'* he 6hidl not him^If be proseeuted for that or any other pre- 

^' l4oii8 ^ence of the same dc^ee. ' No doubt pardon Is oK- 

taiiked^ but the substratum' of the imnliumty, is die recom* 

iklc^ndfttioii of the Court. - . ; 

'/ I ought liot, perhaps, to have said so much widi regard to 

the Bnglirfi jn-actice. Our own practice, by wlntii we ought 
Id be regulated, has ever sim^e 1788, Wleait, been confetoiedbr 
^firm and uiideviating. ' 

^ '' I borAe now to consider the case of Hare. AnAJlrtij wkh 
Tcfarence td the pubfic prosecutor. It \A neeAiess 'to say much 
on this part of the ca«(e7^ for, on ^ p(nntiyf'factjihib state- 
ment df th^ Lord Advocate is most satisfactory; aAd I liave no 
4oubt the time #91 soon arrive, when every ii^andid person wiM 
be convinced that his Lordship^s conduct, in this' delicate case, 
hasbieen as wise, firm, atid jndicioiis, as it has been honour- 
able and becoimng the h^ situation he'holds. Bdt, iapomt 
of law, is it hot equally clear, diat th% -Lord Advocate^ tSUA 
using Hare's information generally, and his evidence as -to 
Docherty, could turn found and say, * I did not examine you 
^ asto Wikon?' :^ 

Look next at the right of the private party. Mrs Wilson's 
plea on this part of the case, is rested upon twe^ separate and 
Independent grounds, which irittst be kept qtdte di8tinict;^r^ 
Her plea is rested on general grounds ; tod^ secomitg. Ok 
grounds arising from special circumstances. 
* The general ground is stated thus, uhdar a separate head, 
(Information, p. 5.) : — * The right of the private party to prrf- 

* secnte is not controllable by the public prosecutor, and is inV 

* dependent of him. ' Now, if tins hold good in the presei^ 
<ica8e, it must apply to all cases. IVy it^ however, in oiheir 
^cases ; if It fails in any, it cannot be good bore, tt is a generd 
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rule, and as such must be taken per 9e. Now, it isneedlen id 

touch; on the various iuBtanoes in which the public proeeculor 

controls the private party, such as his acknowledged- right to 

..restrict the libel, which has grown in practice, and is reeo|^ 

niaed by the Legislature. For, in the very particular instance 

now under discussion, it is admitted that he may control iaa 

certain case; it is admitted that a «ocum is protected as to the 

. particular crime respecting which he gives evidence ; in short, 

it is admitted that Docherty's relations could not > prosecute 

Hare for his concern in the murder of that unfortunate wo- 

.man. Andwhy, but because the public prosecutor has exami»* 

ed Hare, and thus controls the right of the jHivate party. 

This establishes the prosecutor's power of controul, and sag* 
gests an answer to what was said by my learned Brother, in 
regard' to assythment. For, in the jSr«f place, our atteirtioB 
was not called to it, nor is the case put upon it in the responi- 
ants' information ; — teoondly^ Sure I am that he will be a beU 
man who reads the case of M^Harg against Campbdl, and 
.Stewart o^otiuf the Earl of Fife, .and who will say that the 
right of assythment is cut off ;-T-and, thirdly^ The relatives «f 
J)ocherty.have as good a right, land are as well entitled to aa- 
sythment from William Hare, as those of Wilson ; and it wedUl 
be unjust and iniquitous if they were not. But. the relativesaf 
.Docherty cannot .prosecute, because it is admitted,, that, ia 
•every case where a «ocii» is examined, the private party caanst 
.prosecute. Mrs Wilson, therefore, is only in pari casu^ 

Having discussed Mrs Wilson's argument on thegenend 
grounds stated for her, I come now to consider her plea rested 
on the particular circumstances of the case. 

It is said, that as Hare Was not examined in Wilson'a can^ 
there is no protection. The parties are driven to this nanow 
point, that because he was not examined as to the pasttedar 
case of Wilson, he has no immunity. 

And the argument is illustrated, by putting a differrart case 
from that which actually occurred, — the case of three. indicts 
ments; — ^the case supposed is, that the Lord Advocate had 
raised three separate indictments, one for the murder of Mary 
Docherty,— « second, for the murder of Mary Paterson, — and 
a thirds for the murder of James Wilson ; — that only the. last 
mentioned of these three indictments had been called in Court; 
—and that Hare had been examined in that single case as a 
witness. In the supposed case, I agree with Mr Jeffrey in 
thinking, that the case of Hare would have. been equally-favoor- 
able, in paint of fact ; but it would e\'ideutly have been tery 
different^ in paint of form. The Court would have known 'BO^ 
thing of him, as ^ witness ip the c^e of Wilson* And, tbere^ 
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tote, I shoald have thought, if the supposed case had hqipenedy 
thaty on the facts being afterwards explained to us by Hare, in 
^tlieev^ent of an attempt by Wilson's mother to bring him to 
trial, we might, with propriety,^ have stopped the proceedings, 
and given an opinion lliat he had an equitable title to a recom- 
anendation fcMr pardon. In short, such a case would have fur- 
nished an instance, in which I humbly think the course recom- 
mended by Lord Gillies, though new in our practice, would 
have been proper. 

But the case which has occurred is a different one ; and 
while the case put in illustration by Mrs Wilson's counsel, is 
not analogous, there is an analogous case, and one unfortunately 
which has occurred not^unfrequently. The case I refer to is, 
when dijBerent acts of the same description of crime are includ- 
ed in the same indictment, and where only one of them is in- 
sisted in. Suppose, for example, a person is charged with 
eight or ten different acts of robbery in the same indictment, 
and an accomplice is brought forward and examined as to one 
of them; and suppose the first &ct so clearly proved, that the 
|Miblic prosecutor stms short and rests contented; would it be 
permitted, or possible for the private party to come forward 
and inost upon proceeding with the cases not tried? I hold 
that it would not ; and I lay it down as a proposition, which 
it is impossible for any man to dispute, that the socius would 
he |irotected, and that the private party could not try him as a 
criminal upon any of the charges, in regard to which the puUic 
prosecutor could not Insist against him. 

I have little more to say concerning the matter now before 
us. I feel intensely for the relations of Wilson : I S3rmpathize 
also with the public desire to bring a great criminal to jus- 
tice. But I feel more for the security of the law; and I hold 
no consideration so important^ as that public fidth, pledged 
by. a responsible officer, and sanctioned by the Court, in pui^ 
^ananee c^ uniform practice, should be kept inviolate, even 
•wilih the greatest criminal. After all, however, there is no 
great difference between us. There are two roads to the same 
object, and the practical result is the same. If I thoi^ht 
there was a defect of l^al right, I would approve of a re- 
oommendation, but I prefer following our own usages and anar 



Lori>Mbadowbakk. — ^Ever since this question was first pr^ 
seated'for the consideration of your Lordships, it has appeared 
to me to , be one of infinite importance in whatever point of 
view it be taken ; — ^whether as affecting the life and liberty of 
liie eomplainer,— the consistency of your Lordships' judgments^ 



78 

4md tJijBtr consequent respect with the couiitry,--<er the powars 
<of the first law-officer of the Crown, entrusted to -Urn Ibr 
the pubUc interest of the 'Kkig and of t)ie rettltt. I have^ ur 
Lords, hoif erar, at no time oonmd^Md Jt t« be attendi^d wHh 
-difficcdty ; and I have never seen reason for thinking that dfe 
view in whidi it occurred to me iii the course ci the trial'rf 
Burke, was at all doubtful. On the contrary, liie oplniob 
which I then expressed to your Lordships when ypu trferfed 
to my brother and myself as to the situation in which the com- 
phiiiter stbod when he gave his evidence j^elatit^tio th^ Murder 
of Docherty, founded upon the general impreiisioM df the law, 
which I had aequffed during a j^rettylong practice in thb 
Court, has been entirely and fu)ly cdnffirmed by the argumenls 
I have heard firom the Bar, and the researches I havesineb 
made into books of authority and the records of this Ooiurl 
In tnaldng this investigation^ I assuredy felt, my Loifds, Ifait 
It wns incumbent upon me to divest my mind, as mucdi as m 
the nature of things it was possible to divest it, of att feel- 
ing of prejudice and partiality, — and it js with the endm 
^conviction that I was enabled so to do, that I am now prepaid 
ed to lay before your Lordships the grounds on wfaidi I am s^ 
tlsfied that the instruction given ly.yiour Lordship to the JuiTy 
in point of law, with reference to the position in which we 
•complainer stood when he gave his evidence, was as Sound add 
impr^naUe as any that ever was delivered iixm the chair of 
ithis Court. ^ 

I am free, however, to acknowledge, that had I arrived at a 
^yffereiit conclusion, it would have bi^n to me, as I amsure it 
would have been to your Lordship and my brother, Lord Mal^ 
-kenzie, a source of deep humiliation and of endless regret ; ix 
i must have felt, not merely that we had thereby escpoeed ooi^ 
^ves to the imputation of ignorance, where our sacred da^ 
Tequired we should be infonned,-^but that through ti^ 
•great f and unpardonable mistdce, a juify had been Mnt to 
*Weigh Itnd consider the legal effect due to ^dence on ^sAoA 
the life of a human being depended, under an impressioii tat- 
Ibunded and erroneoui^ Hence, my Lords^ { for one fdi mtwt 
^eiepiy anxious that, if possible, the^points now nndeflr conndera^ 
tioii had been determined before the exeeution <^ that wretched 
criminal, who has so recenUy expiated his cold-blooded and 
barbarous atrocities on the scaffold ; for had I been taught by 
a sQlemn j^dgmcfnt of this Conrt, that the taw respectfaig the 
immiinjlty of the comphiner, as laid down by yoiir LordMii]^ 
was erroneous, — ^nay, had I come to entertain d 6umioio& ti» 
thdt ^fect myself, 1 shoidd have deemed it my bo^naen diit^ 
to have eatted upon your {jordislnps to have interposed tetwiiA 
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tha^ D^i^rable conrict, hew guiky BoeTer he, unqiiestipiia^ljr 
waB, and the coQsequcnce^ of a verdict inadc up and re^ui^ned 
under jmpressions of ,the law in that case so unjust and unr 
f^u^d^* Your Lordshi]^ ynll not doubt, therefore, that it 
I^ bjeep the greatest relief to any mind to h^ve discovered nc> 
ground for doubting the soKdiiy qf .the law as it was then cix* 
Hpunded., 

, In approaching thi^ consideration of this question, tjhe first 
ppint on^ which your Lordships ara called to form a judgment, 
if, whether the. present application has been made at a compe^ 
t^t time, and in a competept form. — And upon this branch of 
t^q subject, I shall be extremely short. , Indeed, except for 
the apprehension entertained by ]Lord Gillies, that the Court, 
Igr, determining now that the complainer cannot be tried for 
tjke murder of Wilson, the right of the private party to assyth* 
VO^i^t may be, thereby cut qff, I understand neither of my breth- 
rpn to haye expressed a dpubt as to . the complainer ^ving a 
logal ^ight to obtain at present the judgment of your Lordships^' 
&idipg that the w^in:^^ against him is either legal or contrary 
to, law. N0W9 upon the question respecting the right of assyth- 
Tl^jfiiifC^nevLrvijig entirely with the. views taken, and the judg- 
ment given by Lord Pitmilly, I shall not detain yoi^ Lord- 
tjb^ longer than to stat^, that I hav^ no doubt that the public 
uroseffutor, by nd cpmpromise, whatever,, whether made extrar 
ji^diciplly, or. by producing a soctMS qrimims in Court aa 2| 
witness, ; can, in any respect whatsoever, encroach upon the 
l^hts of the private party to reparation, whether in the name 
«f damages or assythment ; and so I am sure it is laid down 
in the books, though I am unable at present to say where, 
from the inatter not having been , before mooted in the ar-r 
g;ument8 before the Court. With respect to any other ground 
{or doubting .the competency of the application in its present 
form, I have been unable to discover it; for, assuming the 
ftatenient of the complaincfr to be true,, as given in his paper^ 
(^d whichy having been read by my Lord Gillies, it is un- 
necessary foi; nie to resume it,) confirmed, as it now is,, by thei 
ipiOtbotitative account of the public prosecutor, the right and 
lnteTjest which the complainer has to apply to your Lordships 
fox Jiberatipn seems to be nnquestionable. I st^dl only ob« 
a^ve, in a word, the statement on which this issue is to be 
^€^ is, that from the face of the warrant on which he is in* 
^[^cerate^, it appeani that it was granted against him for an 
^enc0 for which he jjs no longer amenable to the criminal law 
oC th0 pQuntry. . Hence, he saya that yom* Lordships ar? 
bouffd. to disc^avgQ that warrant, and set him at, liberty ; and» 
pny Lords, if you i^re of opinion that the. piroposition, in.poin^ 



80 

of law, is wM founded/ the regull contended for 'uuistiieoet^ 
0Btriiy fidlow; for he would then seem to me to be in thenne 
position as an individnal incarcerated on a charge of witeh^ 
craft, which is not cognizable in our tribunals, — or of-ous 
charged with a crime appearing from the warrant to faavi 
been committed beyond the jurisdictioii of this Court,-*^ 
or of one who had tholed an assize for the crime of whidi 
he was accused,— -or who had obtained the King's remission^-^^ 
or having obtained letters of shuns from the private pwrlgr^ 
was, nevertheless, imprisoned at his instance ;-^in all "wUsh 
cfisses, I should think it beyond a doubt, that your Lordships 
would be bound to entertain an application for rdief, and, on 
being satisfied of the &cts as stated, to dischai^ the warrant 
of imprisonment. Indeed, were your Lordships of a difierent 
opinion, the act 1701, founded on the declaration of grievances, 
and providing that all warrants should bear, upon the &oe df 
them, the cause of commitment, would be altogether a dead 
letter ; and the subjects of the realm, ' without redress, wouM 
be exposed to those dangers, against which our aneestot« 
thought they had secured protection, by opening a direct road 
for relief to this Court, the l^al and impartial guardian of the 
liberty of the subject. 

There is still, my Lords, another matter in some measuNf 
also preliminary to the main subject of disfeustton^ to which 
it is incumbent upon me to direct the attention of your Lord* 
ships, especially as I shall have occasion afterwards' to lay 
considerable weight upon it, in arriving at a conclusian as 
to one of the chief points brought under our conaidera* 
tion. This, my Lords, r^ards the admissibility, in the ari^ 
cient law of this country, of a socius criminis to giiw<evi* 
dence respecting the -perpettation of crimes, in the trial of 
offenders. And here, it being my misfortune to differ, ndi 
merely fi*om the admissions of the partiea at the Bar^ and 
the deliberate opinion of Mr Baron Hume, biit even with the 
jildgments of my two learned brethren who have alreaify 
spoken^ I must feel most deeply the difficulties under whidi 
I labour, in submitting to your Lordships an opposite view of 
Ae question. One thing your Lordships may be assured of, 
that, under such circumstances, and against such a weight of 
authority, I should not have done it lightly. Indeed, nothiif 
short' of the conviction of the sacred duty incumbent on me, 
in- so important a case, to state the opinion, and the whole 
opinion, which I have conscientiously formed respecting it) 
would have induced me to proceed-to assert 'to your Lori' 
shifte, with great deference, but firmly, and without hesH 
tetioD, that, as far as I have been able to discover, after, as 
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iis^ams md diligtot an inquiry,' ba the dhortnefis of the* time 
would admit of ^inee these pi^rs were put into your Lord- 
abipB' hftnd% lean see no reason for doubting^that, at times as 
remote as details of criminal pr6ceduro in this country are to 
be^^Soundy'socivcrimimSf or accomplices, have been admitted in 
esder; to give evidence isgainst the accused. * No doubt some 
decisions may perhaps be found, though I am <mly aware of 
one (that mentioned by Mackenzie, referred to in the pleads 
ings) in which a socius crmiims has been rejected ; but there 
alee contradictory decisions to be found in all Gourts ; and for* 
tanately for the subjects afad law of this realm, many of the 
^idgmentB given in the time of Mackenzie wdllbe found to be 
solitary, and to receive no support from decisioBS pronouiioed 
at periods both more remote and recent. In liazarding' this 
opinion, however, it is some satisfaction to me that, if I differ 
f«mi. ij^y brethren upon this matter, I do so with high author 
rtties in the law, with Lord President Campbell, Lords Jii»» 
Isee^Clerk Braxfield and Eskgrove, andf above all, with Lord 
Hailes,. who, in « matter of antiquarian law, is perhaps equal 
to any authority, or all the authorities that could be mention* 
«d[, living or dead. 

V In establishing the proposition I have undertaken to tnak<d 
wut, yonr Lorddiips will at* once be sensible,- that it is neces- 
sarily incumb^it .i^Km me to have recourse for evidence to 
trials at a .v^ry remote period, and in many of their particulars 
of .most qvestionaUe authority. But however unjust such 
eases may be in the principles which they exhibited, however 
iniqiiitotts,' tyrannical, and oppressive they may have been in 
.llMr. results,' they ^^e equally authoritative' in estaUishing a 
matter of practice and proceeding, as trials the most impartial 
and die most legally conducted. Accordingly, my Lords^ 
While I appeal in support of the proposition, that it was usuid 
im criminal' proceedings to admit the evidence of joeti crimims 
to ndu-ly the oldest tnal whichr has met the eyes of the public^ 
-^that of the Regent Morton, — it is far firom my intention to 
give .any approval' of the gross and scandalous iniquities that 
;were there exhibited, in order to achieve the dii^race of that 
iron-hearted and despotic statesman. It is sufficient for my 
mirpose to state, that it appears, that the only proofs which wais 
Ihtti brought against him w«re die depositions of William Pow- 
rie, George Di^leish, John Hay, and John Hepbiime of Bow- 
toon,. «ocn crimimSf together with the declaration of Nicolas 
I&ibert, or Parts ; and that, upon considering that evidence, the 
i^idiet of the. assize, was exclusively founded. The very year 
subsequent to this trial, a similar point appears to have been 
ruled in the . Court of Session, in a case not altogether of a 



Av3 natnw^ {lAe name of tiliiri^ I have omitted to kaiie ^aiviM^ 
Uh wJuch yout LoMlships wiH fiad the doetme exflraaaly elated 
and admitted, ^< quod in cnminftm qme oen fesBunt «oniiaitti 
'^sine sodis admiUuntur socH*^ . ; , > . 

The next ease confirming^ the flame doctrine^ 'thai I have ab4 
senred, is thatbf the trial of the persons implioated in<llhr 
'Oowrie conspiiacy. 'From a note in the State- Tnals, XfV 
IMSy, it appears that, upon Idie evidence of > Hendtifcaon and* 

* 'Other witnesses, Cnmstevn and CraigiBgeh were panelled 

* before the Justiciary at Johnstdun.; and, upon (di^ testis 
' monies, and on their own^confedsion at the hoc, (wfaidb they 
' nko adhered to on die scaffold), they were lioth executed ;-^ 

* only ailing that they did not know of the deirign to nrardw 
^ the King, but that they intended to force the King to make 
^ great reparations <fbr the late Earl of Gowrie's death, and 

* that this Earl of Gowrie was to be made ar great rasji* ' Now^ 
the Henderson above-menlioned, your Lordshipe will find te 
have been included in the summons of treason against Johai 
Earl of Oowrie, Alexander Rutliven, Henry Rutkven, Hogh 
MoAorieff, and Peter Evict, for High Treason. On the snm^ 
mons being called^ it appears that Mr Thomas Hcnrison com* 
p^red for the said Aniefarew Henderson, and produced the writ 
following : — < It is our will, 'and we command you, llmt upoa 
^ ^s^lit hereof, ye delete Andrew Henderson, chamburlain te 
^ vtaquhill John, Eari of 'Gewrie, his name fmrth of ihe siun* 

* mon)9 of treason and forfaulture^ raised and exieoated agsiast 
^ him, for beingart, pastt, redd, counsel, and coansellmg^ ef 

* the Mte trteson eonsjmred by the said umqohill Earl, iiii 
^ nmquhill brother and accomplices, against our persons, and 
f as you will answer to us hereupon ; keeping this preeonts for 

* your warrant. Subscribed -with our hand at Uolyrood-hoass, 
^ the dth of November 1600. 5^ nbsarib^m'^ Jacobus B. ' 

'His^name was accordingly delete from the .summons; and 
in»the'tritfl wbidi- afbefwards proceeded, and, as your Lotd- 
riiips'iitliniow, was condact^ with more 'than ordinary form 
and' solefennity, the Duke of Lennox, and the Earl of Bfiv, the 
;AHbo(t^of Inehechdfftey, land a gnat many 6ther »persons*ef 
foality having been examined, 'were the depositions of Onag- 
ingelt and' Cbnnstoiin read aecording to the usual *ibrm, whMi 
witnesses 'were not forthcoming diemselves, (and both of thaw 
had buffered deaith as accomplices), and Henderson. himssK 
th^ abeompliee, without any remission whatever, was examili*' 
ed^foHy, and at great length, with regard to ilie subjeetof the 
tml, which your Lordriiips know ended in the eon vietion ead 
attainder of the accused. 

* TheH^gct case- 1 have observed, is one mentioned by Hottie» 



^imAat^ Smii^' hi whieh Faw joid Wiboii, holbt nlleged -im 
be #OfM grtminifj were adivilted, aa it ii aMed by Mr Bftrott 
Jljuv;!^ aftoraii objoetlMi WMfe to their admiasibilitgu 

Ab«iij( t)h9 B9m^ lime «8 tUe iaet depiokm waspnonouBfled, y^ur 
|>pir4rfiifi willrfijid^ in mmAy thia whole of the Irials that took 
jimpe in Hm Osiiart. 1|owavd» the emA of the ITtb century, socU 
o fim^s the ehi^ witpe0ees agaiMI the prisoneiv ; aiidaHhoii^' 
i|Q doabt mai^ of these ca^es, voA even some of those that 
hiq^pencd ailer the Revolution, may contain matter which 
woqti not heof authority nosv with your Lordshipa; still they 
.^ to establish, as a matter of fact, that) whether l^paUy or 
illegaUy, aooomptices wero admitted aa evidence for the proee- 
cutiiMi inorinoiKd trisia, In many of those cases, ako, it must 
be sdiatUed, that fenidsaions foom the Crown seem to have 
bee^ granted to snoh witnesses .at tliis particular period. But 
such r^mWons granted before sentence proceeded, in aU cases, 
your I^ordships are aware, upon the adn^ission of the party 
having been guilty of the erisoie remitted ; ^d as, in no case, 
it did uMNre than iperely grant protection to the individual ar 
gionst prosecution criminally for the offence so admi^ledt. every 
ODO of tho^e casee, and they are almost innumerable^ affurds 
unaniswerablo ewmplea of a aocius erimmis being deemed an 
aAsfuanbte-witness more than a century and a hiuf ago« For 
yimr I^ardBUp are not to be told, that at that time ti^ King's 
r^immm had no power to take away any uffimnajwM; (Mac- 
4wwie, Part U. tit. 86,-.No« 6. Dirleton's Doubts, p. 824.-^ 
StawartV Aaaw^w*) and^ therefore, the remisMon neither 
was, nor could he, nuy thing but a mere protection against 

«rM. 

Somalimes, in the couree of 1^ 18th century, it wUl no 
donbt be found, that counsel did sometimes plea^ (aa both 
counsel wd parties will constantly he found to plead untenable 
pn^poaitioiia), that wm erimims were inadmiwible witnesses 
l^ the law of Seotland; bnttherdis not ime instance that I 
«an find, in which such aplea ever was sustamed by the Gourtt 
'ibom the beginning of that century down to the case^pf Smith 
and Brodie, of which I am immediately to speak. On the 
contrary, in the year 1770, we find the (Kgection to have been 
•atwited in the case of Jameson, and expressly repelled* In the 
ease pf Fairly, mentioned by Hume, in 1775| a bill of advo* 
cation, fojonded upon a similar objection, was rpfused; and in 
>4he case of Smith and Brodie, your Lordships will find that 
some of the ablest lawyers who ever sat upon the Bench held 
•ens clear, that the olgeotlim of aoeius eriminis had no place 
as an objection to a witness in the law of Scotland. And 
^hflre, my Lords, it is proper to state, that not thinking it 4^ 
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to roBt my knowledge of what passed upon that occasion mere** 
ly upon the unauthorised publications whieh iifeued from^the- 

i>ress at the dme, I went to the record, and I there find it' 
Slid down by the public prosecutor, who at th&t time iMw^ 
Sirilay Campbell, in the minute upon whi^ thejiidgment 
of. the Court proceeded, * that no dioubt the witness is a w^ 

* ciua criminisy being concerned with the pannels in - the crime 
^ for which they are under trial ; but however this may nShtt^ 

* the credibility of the witness, yet it does not by no means af-* 

< feet his admissibility, as is well known in the practice af-Me 

< Gowrt^ which practice is of the most salutary ooiMequeBctib. 

* That in oases where numbers are concerned in the same crhne, 
' the public prosecutor must certainly have a power of eelec* 
' tion which to bring to trial, and which to call as evidence.' 
Accordingly, my Lords, upon this statement of the law it was- 
that the Court repelled the objection of eockne criminie, after 
mature deliberation, in that trial, which occupied much at** 
tention at the time, and was deemed to be one of great* and* 
public importance* And upon that occasion, v it appears from 
a note preserved by Burnet, that Lord Hailes expressed 
himself in the following terms, adverting to what Sir Geoi|[e^ 
M*Kenzie says of the usage being to reject eocU cmntiiM^— 
<: that this assertion of Sir George M'Kenzie was, *like many 

* others, in his work, . neither founded on principle nor fact,' 

* and that tbere were instances in his day where eocU crimi 

< nia were admitted* ' The truth of this assertion of Lord* 
Hailes, I hope I have established to the.satis&ction of your- 
Lordships, from the authorities I have quoted, nmny of whiek' 
occurred in the state trials towards the close of the seventeenth* 
century, and during M^Kenzie's own time. And it does not 
appear that one of tiie eminent lawyers then on the bench ex- 
pressed a doubt of the justice of the opinion of Lord Hailes. 

Accordingly, a very few years afterwards we find that Sir 
Day Campbell, Lord Chief Baron Montgomery,- (himsdf 
Lord Advocate at the time the objection was repelled, in 
the case of Jameson), and Lord Esk^ove,' did, one and 
all of them, in the judgments they deliv^ed in the case of 
Downie, afford the most conclusive evidence of their undei^' 
standing that the admission of socti criminis as witnesses wm' 
of ancient and in>reterate practice. 

As to the opinion of Erskine upon this subject, aa qooft^ 
by Lord Pitmilly, I shall say nothing, because every one 
knows that part of his work to be of no authority whatsoever. 
But in this case it is more particularly of none, as he seems to 
have been utterly ignorant of the decision solemnly pronootK** 
^c4, enly three or four years bcfwe hip work was publidied, in 
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film Court, repelling, in -the 'case of Jameson, the very, plea' 
of w«omM mmm^, > which, in the pawa^ i referred^ to,. he 
ototto 4o' be t one omveraally reeognisEed ■ in the* law^of Scot^^ 

-Ifidied,* my' LordB, I have- never^been quite able to under* 
stand how, according to^ our foms, the dbjeetion . of gocius 
erintmis could ■ be regularly stated to the . admissibUUy of a 
witness. ' .For many a^ day the objection of mfanHa fitcti 
has not been entertained ; and^ thsrisfore, even the admission 
that avwitness was charged with an offence^f which he w^ 
not convicted, could not, in consistency, ever have fteen re- 
oeivsd'to his admissibility, however the circumstance might 
be taken to affect. his cr^tbility* But, observe farther, that 
in all these cases where the objection could occur, the per- 
son under V trial had denied, not only, his own guilt, but th^ 
corpus delicti I how, therefore, under such circumstances, he 
ctmld competently allege as an objection to any^ witness, not 
only tlmt he • was his own associate in. the< commission of a 
crime with which bo denied having any connection, but also 
that he had been engaged in the commission of acrimc, the^ 
very* existence of which he was disputing, I acktiowledge I 
have been at -a loss to discover. 

' • I can very well understand that it might be a ground of 
objection^ to allege that the . witness came into the box under 
promises of immunity from the public prosecutor, contin-, 
gisnt upon the nature of the evidence which he was then to 
give.' But that is an objection altogether separate and in- 
dependent of that^ winch I am- at present considering;, and 
to which I shall afterwards have occasion to address myselfy 
when I come to that- part of the question which refers to 
the p6wers of the public prosecutor j in selecting the parties* 
to be. tried, and those who should be taken as witnesses, as 
weH as the effect of his adducing a socius crimmis to give 
evidence in the trial of an offence. At present, it is sufficient, 
with reference to this part of the* case, to submit it to b^ 
clearly established, from a train of practice running through 
a period of upwards of two centuries and a half, that sociv 
erimmis have been admissible witfiesses in the law of Scotland ; 
and« as was stated by Lord Eskgrove in the case of: Downie, 

* in every country which .has a regular constitution and 
^; Government, ^octt crifninis are admissible, witnesses in trials 
< for crimes, and in many cases justice could not be done^ nor 

* the 'greatest criminals^ convicted, without the aid of such- 
^evidence.' 

* This being the opinion I have formed as to the admisnbiKty 
efiaa accomplice as a witness,- I acknowledge • that without 



jgoihg iknhe^,' Mid itriAxfat 9Wf liliviB|r vemifwr to Ite «ii^ 
port of preoedml, I ahrald h«^ jpeoitte^ iInI «I att ti«w% 
and ondar alt eirciiiiutaiieeB^ Hmj exarnhmitoa cf a wiloai anil 
liave opemted tjMO ySieft)^ as an immiintly to him from solia* 
^Qent prdMcutieii for tbe^ enm^ xtipB(B^bg 'WUoh hm- nai 
called upon to give evideaoek In troth w IrraDoncilablii i» aft 
;aottnd reason weuldit be to hold* eidter that nci such umfciadlly 
was thereby obtained; er that there was net csreated an efai^ 
able right as in England!,, to a pardon^ (ef whieh lost doctrine 
observe there is no appearance of there having been, an j tBfr 
istence 4ti the law of Scotland), that I canaat imaiginohov 
any socii crimims ever coidd have been examlsed« No bmui 
Is bound, npon any prindpkt whataoever^ to give testimcnqr 
against himself; and therefcnre, if no such iremwiity had 
arisen, the witnesses in all the cases that have occiHrtedk i» 
atead of giving evidence, mast necessarily have bete sftaatt 
and, at all enrents^ so utterly destructive would iho fMo-' 
tice have been to the principles whidh have for i^pwuida of 
140 years regulated the admissibility ef witnsssqa in this 
Court, that I am persuaded had the idea ever Imeti ^Moa* 
tained, that a person so made use of could aftemaorda hm- 
self have been prosecuted for the same oflRaace^ your IjSfd* 
ships would ha^e found, tiiat persoDa in timt pradiMaMMt» kn 
atead of being admitted, wonM have bean unifcaaaly i^ 
Jected» 

But, my Lords, the i^parent and manifest (Oxpediaiiey aod 
justioe of extending sueh immunity to aooon^lioes^ wheae eti^ 
dance has been employed with a vi&w to the eonvietioaof 
oSenders, will not, of themselves, afford to your Lilr d i y pa 
satis&ctorv gromds for determining how the rule, came to ha 
eataUiahed; and this the more especially, aa your 'Lqidshifli 
are well aware diat there are, by the law of tl^eounUp^, twa 
classes of prosecutors, public and priilale^ uriiose rights aad 
privileges may be so materially encroached <oii by the c a wsti m 
of llie principle to vAaolh I am r efe rri ng * 

It does therefore iq^pear of importance, Umt your Lord-^ 
siUp should most particularly attend to the hisioiy mad to 
^the rights of these prosecutors, in order more distinctly to 
determine how a person made use of bythe public as a iHt- 
ness, should, by that proceeding, be himself exempted from 
iutnre question, for the oflbnce ^eipeeting iriudi he has beea 
oxamined* 

'- And here, my Lords, I have no oocasio|i to dispute tial 
iihere is, in the law of Scotland, as stated by Lord CSillhas > 
right in the private party tmimediatdy aggrieved hy tlie Ma- 
^ao^on of an offence, to pursue the perpetrator not only far ra» 
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|wmtiim» bui £tm die .puhlic pumknettt of the offimiter. In- 
49Q(I» I entrnAf cononr «rkh liie LovdBhip in wbathe stated 
Hfum Uuii mbji&ft, a&d in ttie Apppdbsiioii lie afl^ded to ihe^ 
pmuigot Ipespeotin^ the rigbte of tlie pnvale pi«8eevtor> 
Ivbich be r^ fvem the tre«tifle^ Mr Burnet FKtb«, I <ca]^ 
iMUre^BO beaitatiesi m emnfinng my moet earnest and aaxioiiB. 
Ipape ttei ibe rights of firirMe j^reseculaondhesdd ever oontiiise» 
ae by^lavestaUisbed» to be <aaaliitary<coiiirel upon the pub- 
lie. proaectttor, a||d to afford addikkaial eeeurky.for jthe righta 
aad liberties of the peofde. 

But my. learned brotfier omitted to advert to this most ma- 
terial circumstance, as affecting the rigbts of the private pro- 
eeoutor, that at all periods^ and unibr aJl dvoamstances of the 
law of ibis country^ bis rigbts and bis sprifvileges have never 
been unlimited, but were even, in times the most remote, subf 
•est. to the effectual control of this Court, or the Court of the 
High Justiciar which preceded i^ and which at one time bad 
the ..power of rendering them altogether nugatory and abortive^ 
yrhile prosecutions for the inteoest of the King, as repinei- 
senlang the public, were regulated^ by different principles, and 
mAi^0^bfdd, to very diffiurent rules. 

. Lei order, boweiier, iiilly to understand the different situa- 
ti^lis of private and .public ;pFoseculdons, it humbly appears t» 
me to be unportant) that your Lordships should keep in recol* 
lection the original constitution of this Court, or rather of the 
High Justice Cour^ in which rthe trial 'of all crimes andeiitly 
Um& place. 

: Your L^ships are aware, that it appears frommony andent 
atatDtes, that the Court in which the I^gb Justiciar sat was, not 
onlyin tbemy, but in fact, the Court of the. King; and'that,m 
allproceedings, the Sovereign either wasbimselfactuallypresent^ 
or held to be psesent. This appears from a«tatute of Da^id IL, 
passed in a Parliament held at Scone, by which it was ordiun*» 
ed diat the King should bold an < Iter Justidariss per totum 

* Regnumm sua propria persona.^ To the same eflbct is a 
fltatute passed in the year d4d8, and another in 1491, 'C; 10. ; 
and again, by the act 1526, c.7, it is ordained, that < na Jus^ 

* 'tice Aires be holdin na part, without our Saverane Jjord and 
f his Justice be present. ' 

( .Kow, at this time, and for long aft^, your ^^Lordsbips weK 
Ui^oWf that all public prosecutions were instituted by the au-^ 
thority of this Court; and so it is expressly laid down by Mr 
Qnme» who states, ^ That after information bad been teiicen 
f- in the several counties^ under tiie brieve of dittay, in the 
« :manner form^Iy detailed, the. Lord Justice^Clerb, ciT'Me. 
< ^ommoiid qfiAe Justiciar ^ made' up from those materials, what 
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< Was 'tben €dled the PeHmus' BaUcmd^'Bmkim ; tiaHir^^ 
^ roll of the names of the deKnquentB, and a file df the auiiUD^ 
^ indictments against them. And with 'the tene-^ffiM^ itohiy 
^ toexpede lhe\ necessary precqit» towards the. trial af thosir 
^ chaiifes, and to issud Ins orders 4x]r the Qr()wnerSi^ (for w^^^hM 
■*' this officcformerly)^ though now lotigdtoiised), tc^aiMBtthi 
' delinqa^itB^ and lay them inward^ or takef surety .IW' Aai^ 
> a|^>eamnce. r Now^.in performing' this service, whether with* 
^ A view to the ordinary Justice Ajnres, or t^tvinl in pavtm^ 
^ lar diets at Edinburgh, the Justice-<i!lerk acted sabstaah' 
^ ivsMy far his Maje^t ifUeresi, wid thai of public J^atke emd 
* exampk,' , i .v.; .; .; -t: 

Whffli soch was the form of proceedings it is* therefore'sb*^ 
vious that there was vested un this Court a power, (asid ^ 
power which was continually and perpetiisdlyexereisBdy; of 
determining in all public prosecutions^ which accused persDos 
should stand* in the sitnation of * pannek, ' and whiok f40cif 
crifniMia being admissible) in the situation of witnassssv' Thid 
.power of selection, your Lordships veill observe, -was leaft^ 
cised either actually or virtually under the personaUon imfdiiid 
orders of the Sovereign; and the necessary rosuh of Hfiff i^ite 
had the power of pai^onhig, selecting one* individual foftriid^ 
and another to give evidence, must have been equal ^to ihe 
most express declaration, that while the one party: should ^h' 
tried'in order to puniahment^ the other should go free. Ac^ 
c<nrdingly, at this time, I find no appearance of actual rtniia*' 
sions having been granted to persons adduced as witnessesif 
either as preliminary or subsequent to their giving evtdeace. 
And the case I formerly referred to,] of Hendersoh, the «N^fili 
crimmis in the trial- of Gawrie, confirms- the supposition thM^ 
none such was required; for thereall that was done was, diil^ 
Henderson's name was erased from the summons of treaso% 
in order that he might give his evidence first' against Cnatr 
stoun and Craigingelt, and then against Gkiwrie aiid'*the. 
others, which he accordingly did, without obtaining any fortker 
pardon or remission, than that which was implied by hii 
having been received as a witness. 

Now observe, my Lords, what at this time was the actual 
situation of a private prosecutor.' He could not of has t»wn 
authority commence any criminal prosecution, however greattfie 
injury he might have suffered, and call upon the Court of the* Jai> 
ticiar to try and punish the oflender. That power was utterly 
denied him. The forms that were required to be- observ^ 
and which at that time, were effective and substaatiidj enabled 
this Court itself, and alone exercising the powers of . a public 



ipraMmlor, not. metely to. oontcoul, but to extingiibh the 
ri^gl^ of tbe private P^y to prosecute criminally. 
,-' For yoor.IjordshipB know well, that bdbre tlie doors of the 
Court were (mened to him at all, the private party was eom* 
lulled Uk applv by bill of supplication to the Court, praying 
that they would ordain their officer to expede criminal letters 
under their own signet, as the fundamental step of the pro-^ 
oesBi. Thisdidttottibenpassasmerematter of course, butcoa^a 
€ciffmta; and if the Court saw reason so to do, the supplicar 
c^tipn would unquestionably have been rejected. — ^From the 
diffeijent situations in whidh we thus find the private and 
public prosecutions placed, your Lordships are aware that 
there is a distinction in our practice between indictments 
and criminal letters,— ^the one form being alone available 
to the public, prosecutor, who can raise it by his own authority, 
alone, and the other competent to the private, who can do so 
merely when permitted by your Lordships. 

Now, when such was the form of proceeding, is it possible 
to doubt, that if the Court,, acting under the sjpecial orders of 
the Sovereign, had, either in the preparation, of the process, or 
in the actuid trial ordered to be brought by itself, given either 
anoxpress or virtual, and. implied promise .of immunity to a 
SQcms $rimniiy it would have sanctioned that very individual 
being brought to trial, when that sanation it was empowered 
to. withhold ? ' On the contrary, is it not to be inferred that it 
would, upon a supplication for trial being ojffer^ by a private 
party, have at once refused to grant warrant for criminal let- 
ters, thereby extinguishing at once, and for ever^ all power 
in that private party, in so far as the question of punishment 
was concerned, the right of subjecting the person to whom the 
Kii^, through them, had promised exemption from the risk 
and trouble of a public trial* 

In order to make myself clearly understood, let it be sup- 
posed that at the time I speak ot, the case now under consi- 
deration had occurredi that Burke had been ' dilaited' by orders 
of the Court, and put upon his trial ; while Hare, under a pro- 
mise firom the King, acting by the Justiciar and his officers, 
had been made use of in the manner which we know, and 
which the Lord Advocate adopts he made use of him oik tliis 
otceasion ; must not your Lordships be satisfied, that if the 
nresent incaroerator hed come forward with a bill praying 
Tor .criminal letteia to issue against Hare, the Court, by every. 
jHcinciple of Justice and fiur dealing, was bound to haye reject- 
ed, that supplication, and dismissed the complaint? .And 
THAT, most assnredly, it must be presumed they would have 
done. 

M 
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: Whether the case can be trei^ted tnfi different maihier limi>i a^d 
under our present form oFprocfedbre, iis nidxi to be coi^eSder^ 
' Attd in this inquiry it ?B ncfce^ttity *fliat yinAr liord&tiips 
Aoufd attend t6 the 6rigfn of 'd^e great dtid iiapoiftknt chtitte 
which took plade in thes^ forms, taid VoV, and. to whsft exte^ 
the duties, which had hftherto Ixfen 'ekercided nomiiiallv'bjr 
the Justice derk, but effectually diiddr ^e dir^tion of th^ 
Court itself, came to be ti^sferr^' <o his Majesty*? AdVo^ 
cJate, who had bitheito only dpj^earfed 'as Counsel for the' 
pursuer, thatw^, f6rthe King and 4he public. This chaikge' 
seems tohave beeh eAeCted soon after thfe 'stiitutesr 1S79, ehi^. 
78, and 15W, chap. 77, were passed; the lattct of which directed, 
tJiatthe Adto^te and Treasurer ^ sh6uld J^erseu sl&i^htbrsand 

* otheres crimes, althocht <he partjns bfe sttent or wsdd uthefwHys 

* privily agree;' These statutes, as w611 ins the utter incongruity 
6( the Court being at one imd the same time prosecutor and 
judge, produced theeffect of vesting in the office df Lord Ad- 
vocate, tho£ie powers eerieralty, which had formerly belonged 
to, and been exercised in l!he name and on behalf of theKlog 
thfoqgh the medium of the bfficei* of his own Court. No li- 
mitatioh in the transference of these powers, in any resplset, 
^ht^ 'made, as^ as appears, either from practice or statute; 
fbifl yoiir liordibhipff will infer thfet, if certain powers vf€re ne- 
cessary fdr expBcatingHlhe fanctioiis of prosecutor when vestd 
ih theCburt, the samb ihu^ tfecessarily have 'bebh transferred tkv 
the Tidrd Advocate, who Vas thereafter to '£6chia^ the ssihie 
duty toa siniilar eftect, on behalf of the Sovereign and Ae piib- 
Hd. Ac<!?ordihgTy, it is liot a little curiouei to observe how com- 
[^^ly this apj^rs to be confirmed by the subsequent practi(!6 
iJftheCbtirt. 

Previously to , the ppwer of prosecution being transferrMi 
from flie ^ustice-Clerk, it Was obviotlsly impossible fbr private 
I^riiestb compel, either the Oburt or its officers, to * dflaH* 
dr !rid7ct biiy oSerider. Their remedy was that which I have 
b^fbre'^inted'ont, of applying for crimihsfl li^tterls. Accord- 
ingly, Jrour Lotiibhips 'fmd that dfter the l^ird Advd^^ 
ektbe to be (>i:A)lic prosecutor, in 'no cade w^ h iever "heTd 
thfit h6 cbiild belrequirdl to afford '•his ^instkiice* to 'the 
^Vat6 party. Neither could the /Court be c^Ied tipbn 
to ^interpose their ahthorify, to 'the efffebt of cbml^Sm^ 
the Advbcate to adopt that measure; fbr ha^ duchaptiWk 
Ijeen '^^efterved to the Court, when the right of institd^ 
itig prc^secutions, through the medium of the Justice^dert, 
1^ abdlished, it would, in effect, have been to have retiined 
the right which they possessed before, and of which it was 
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^ p^l^py of ^ iaF ^ 4w^>'€^ th«>|iii» of cMermimng ia 
enp|i.«f|9fl^ wb^t; irfM^utlon filiQMld be r^ad* ^r wluit atendoa- 
«4i ^^ W^^ 4(ft figbtpi^ the Adwcate, ^bo iiad becmoft the 
.»fi^^«^,pp(MW{utiNrji WW tfhw left W the s&in^ jBitnatiaa as that 
|i^.:jF^jap|i; it bf4 i^n* fnpfp^ia^ ]^ U|e Oii^qer wba<bad preceded 

t{l9 Coifrt, thiefight'^ tiV0priyAti» {wpeccuftor was left ia no worse 
4(if|dltiw tt^ fisud befu before* Previoos^, be bad to 
fffefu^ Im cAipiip^iqty ii^ the first m^tanfe, to the Court, which, 
/COf^ff fOgfiUh fffV^\^ 9f^ V^Ai^d bif 9uppIicatioa for criminal 
l^l^f but^ tli^^^pc^ wps pb^t^y w IncongroQs r%ht to be 
fiffitds^ by f^ yjuclge^ wbp were to Uy the caee^ when it 
^ijlifpld^pqfisij^y b^a^^ therefore^, the power of judg- 

4xig» !iQ th^ %9| inftapii^Be, vfb^th^ d»a criminal letters ought 
tot^iwue» W9» ti^ipfm^^ tQ the. public p^eeecutor. Hence^ 
fife. ^4 ^b# ^ qoQcpuroe of bis Mi^jeely'a Advocate came 
to |icf fiaquire^ b% a, necctf^sary a^unet to 0very suf^pdication, heh 
j^oce . ^be Court fcoald bo called upon to granii the. warrant for 
priof ^fial l^ttofiis,. the ffmdamental ptep of the process. 
.. i^ut aa.the^Sranii^g pr r^fiiaiog the prayer for criqiiiiial let- 
.t^ers, ba4 id^f^y^ \^^ ^ judifiM^ wd not an arfakqaty or a mi- 
;QJ^terial acf» so the CPI^'t retained the power upop cause 
jsheiyn, of poi|kpelling (b^ preeeeutor to grant bis ooncoucse. 
Thia appears accordingly to have been, tiie opinion ,^of Lord 
Ale^ioresi in thf^ case of Gcjirdon, referred to in tbu papers, 
when he said, that if the prosecutor had refused to grants his 
concourise, he ^ might* have been compelled tp |iave given it. 
llip controul of tte public prosecutor, in ihejimckmeufa^ ^^ogit 
of tbe proceedings, oyer the right of the private, (sulnect, hoiWr 
ever, to the power of tbis Court,) is therefore undeniable* ^ut 
farther still, and in like manner, we find, that ip all stages of 
tthe caujae, the Lord Advocate has uniformly exercised the 
right of controling the private party, in every thing in which 
pmudimfint was concerned* This, your Lordships will find, 
by if^iff>^^ipi"g the form of the letters of slaines, aa given in 
Kaimes, from which it appears, that while tbe private, part^ 
could effectually bind hiipself tq the acc^d» that he sbould 
never * be called^ persewed, be way pf deed pr otherwise, ' he 
could not discharge him from the risk of a prosecution at tbe 
instance of the public prosecutor ; and that he was therefore 
4>hUgBd to eoncliide with a humble application to the Crowii, 
lo graat a pardon and r^oaission* And the same thin*g appear^ 
ilgBin, from :the power of restricting the libel, which, your 
Irfurdsfaipa ai« aware, has always been competent for the pub^ 
lie proBecutor» at any time before the return of a venlict, 
^though it is oioly within a few yearo that the right of doing sp^ 



•ft<prthe-r0tiim of the verdkt» haB been Bckncfw lbifg c A ,) wVie 

tbis.rig^t net«rwB8 beUeved to hiire belonged to a^vatepio^ 

MOtttor. Asoerdkigly, the distinction and the power bf oontrfil 

•I am apaaking of, is well pointed out» ina c^ne refianred.to'lh^ 

Burnet; although I find m>m ^e reeotd, that it is Bodi nd^- 

^statedaiid misunderstood by that author. - He aays,-^' Vifj 

^ we find that even the power of restrieting . to an arUtrsiy 

^ punishment, belongs to» mod has been fi^nently 'exerioifm 

* by r the iHTivate party ; and so it was found in the case of G3db 

' V. Hunter, 20th Dec. 172$.' Now, on looking to the va- 

cord, I ^d that Mr Burnet has omitted a moist important psK 

of the pi^ooedure; of which the following is an accurate ae* 

count: — ^The prosecutibn was raised lit the instance of Ml* 

James ,Glen, advocate and Provost of Linlithgow, Scat the 

4^imes of riot and mobbing, &c.^ and on the act' 1 Geo. I. cUt 

tituled, an act to prevent tumults, &e^ the cooiravention^ of 

whieh, in the particulaxs stated, inferred'a capital 'pmaisfamanl 



In the cauisec^ the proceedings, the following miiiute'-a^ 



pears : — *- Mr J^mes Glen of Longcroft) Provost of 
f goiv, pri^BEte^ pursuer, judicially consents to the restiist- 
^ ing thi^ part of the lybel, in roation to the. act of PMiii- 
f meat, Prima G&or^'i, aaent the letting mid hindering te 
^ reading the proclamation against mobs and ryotts, toan at- 
f faitnoK punidiment. •' - • 

w- (Signed) * Jambs Glev.^ 

< His Miy^ty^s Advocate-depute; In respect tl^ private 
f pursuer has restricted tlie lybel to an arbitrary punisiifnjeh^. 
and that he has no reason to believe facts can be proved 1^7 




^Signed) .< Chables Ea^Lnia.' 

* The Lord Justice-CI^rk, and Commissioners of Justiciaiy, 
,* in resjpect of the above consents of the private pursuer, and 
< Advocate-depute, restrict the libel upon tlie above mentioa- 
:* ed act of Parliament, to an arbitrary puiMshment.' ' ' ' [ 

From this, ^t is manifest, that it was held that . ifcha pohiic 
.prosec\itor, though onjly giving his concourse, had^ a €00^ 
of the proceedjing in the triftl) at the instance of .the .private 
party; and that hi^ ponsent, as.in tluscaafe,- wnademnedia- 
^^sg^K^nsible to carrying i^to effect the ukotion of reatricticn, ea^ 
of the domintu lMs» 

The only one case whjch has J>^u^ .or i beUexe ican be <qa0(^ 
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^iaoppoaAtaio tliiff doettine, is tiuit of C^Io^ Gfaartois, 
nMblitaed in the argument for die partiee, in 'WKich, iilt^ the • 
Iiocd ' Adroeate had stated his tmh to withdraw-hb ooncofii^ 
;thetiiiTate ipertjr vnm allowed to go on with the prosecution of 
theubel, and actually succeeded in obtaining a verdict;' but 
aUk proceeding camiot, I think, he held to affect ray view 
cof the question in any particular j for, in the^^ place,* the 
indictnient was laid upon a special statute, so framed as to 
liave ' rendered the concourse of tiie public prosecutor alto- 
getiier unnecessa^ even in the fundamental stage of th^ pro- 
eess; and that under it, the bill for criminal letters might coin- 
pttexkAy have been presented to your Lordships^ predecessors, 
ittid the warrant for them grttntcwl without that form being re- 
quired. But, in tiie tecond place, it was quite absurd to at- 
tempt to withdraw the concourse after the case 'was in Court. 
The concourse 'must be' given to tiie first «£^ of the proces^ 
andbefbre tiie case was in Court, — ^its object, your Lordships 
know, being to prove that tiib public prosecutor had cansidereil 
^bOtf and not only held it to be a cascfor the entrahce'of 
which the doors of the Court should be op^ed ; but,' also, that 
he had be^n placed in a situation to watch over its progress 
and its i^sue* : But after the signet of tiie Court had mdv^-— 
the eriminal tetters had been- is8ued,-^udieial'proceedingsf had 
commenced, — and issue had been joined,^t was obviously as 
iiT^qlar and as incompetent for lum to attempt to put an end 
to the suit, as it would have been, in the origiiull form of pro- 
cipdure ip. this Court, for the Justiciar, after having issued hiaftdi 
for raising criminal letters under his signet, to have 8t<qpped the 
proceeding before himself, by ordering uuit^fiai to be riuii^ed* 

From all this, I apprehend, that there is not only no reason 
for doubting, but, on the contrary, it is established, that in so 
far as powers of prosecution were concerned, tbe Lord Advo- 
cate came in the place of tiie ' Justice Court and its officers^ 
and that he was necessarily vested, and has been held to have 
been vested, with all the powers which were possessed by those 
who preceded him, and which, in fact, were indiBpensibly neces- 
sary for the effectual and beneficial exercise of that partof his of- 
ficial function. Among these, the most important was tiie power 
to fix upon the persons who should be subjected to trial, and up^ 
on those who should be examiiied to establish the offence* Yet 
ntiflumt the power of securing- the latter against farther ques- 
'lioii and hazard, the right of selection itself must have been al- 
fogether-inefiectual arid nugatory. Ai^cordingly, without going 
4a^^r back, tiiis power your Lordships will find to be fiiHy 
acknowledged in the deliverance of. the Court in tiie case of 
49mftb and Brodie, foDowihg upon the minute of hie Majes^s 
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AdTOGal6| 90 wdias uji tbe ju^g^ei^ of their l^pndill}^ 
ired to by toy i JHtmiUy. Afpv^ it waj recogoise^ m m^m^ 
meota «{ ^ C!99ui in th^ eaaie of Downie in l794^.«iQ4'Qi /|l^ 
Spiers iu tlbie year J820t wUdi inerijl) nior^ paf^^i^ attf^l 

t^ the fora^r of those qasecu whiqh I^ b^ already r^^si^ 
to», your Lordships will fi^d^ ^hat Lord President ^a^ffifb^ ^ 
the very outset of )m jadgment, ^pref»ly recognises ^of 
power. * It sometimes iiappens»' says jiis^/LfrdiE^Pi Vtn^ 
< witnesses are adduced to give evide^oce upon fac^ of .9. fp^ 
.< minal nature, between parties who fum mafffhori^ or ponpffi; 

* to (Uschaxge tiie proseP¥tum before a (^wrt qf (rif^JuUJiiristfic^ 
} tion^ if any such shall arise out of the &ct8 thus mefua^t ^ %^ 
/ given in evidence* In fsuoh a case^ and^w^ere ^ qifestioii 

* putttends to draw an answer which may fsrimina^p ^e wi^ 

* ness himself,^ I understand ],t ^ be th^ dnty of tlfc^ J^ld|^ to 
^ give notice to the witness thath^ \^ at liberty U> d^cli|ie n^kr 
^ mg an answer to the queationt 01^ acoount, of t^e efibct yi^S^ 
^ it may liave agsaipst Imnsetf ; 9ot th|it th^ s^i^w^i^af nu^ 
^ could be used as evidence els^^ir^re, buf S^ ^ ^^^S^^.^W f 

* £bundatioD for bis being prosecuiedy by giving inf^pnoatiop^ 
^ his qwn guilt. — ^^ut, with respoqt, tp Uie pro(ff»e4ing^ j^ 
' Courts of criminal jvrisdiction, wbicb I had ooqauoii tp \n 
« well »cqiiainted with, as pubUf pro^^itpr for several, yep^ 

* I know that it is poii^unpns ap4 w^^^ necessary » to adndt ^ 
^ coipplices to the crime as witness^ against tbejmrism^^ 
^ otherwise crimes wpfild too pfteii .gp unpunished* ]pat 1 dif 
^ ways understood it to be a seitttoq rule^ that bia Maj^ty^s 
^ Advocate, prosecuting for the Kixigi could not, after |nalps{| 
y such use of an accomplice, or socitM crimijifs^ bri^ the wit^ 
^ ness himself to trial for the same crime* * 1 

Now^ in the first part of the above passage^ thp Lord Pn^t 
sident obviously recognises a ppw;er in someonci to discfaaigi 
a criminal prosecution, and this could only be the public prp^ 
secutor ; for your Lordships are not to be told, that no bugIi 
power was ever acknowledged to reside in ^ny private party whatr 
ppever, whose power is entirely limited ta extinguishing his own 
private right of prosecntiosu To the same effect is the judpv 
ment of Lord Chief Baron Montgomery^ and of Lord £4^ 
ffove. No doubt their LoF^sl^P^ more pfurticu^arly re&r j^ 
tne (»^ of persons examined as witn^sse^ ii^ Court. Jpistt J|t 
3f as thqn the case pf a ^tness who was offered to be :*yft™i™^ 
in Court tb»^ was before tiiem, and of ooupse the\r atten^ 
i^id tbqir, .obsBryations wer^ n^Qcessarily fuore, dire^^t^ tf> tjyil 
preciiNf pos^tipp pf thy party ^ban to a^y other^^ ^ . ,, 

Bu^ o)fBgfYCpnky Lords^ wbat was ^fitlm\iy dpiie ij^l tbat^qiiii 



ftve h,vr of Btigldnd^ We ate iijfqrifx'efd, lioTdiS i^ m. iexetthi na^on 
hi Cbiii% does liot ipso/bcto exempt a t^itnefis Ft^om tri^. Hie 
tsc^ (if Downie, however, was brought under the la^ 6f felg- 
tend and W pr0eeeditig8> and their Bffect& coijld not be regd- 
lated ib^ any oth^r princj|ile6 ,tfaan those tecogirized in that law J 
fljifd/ttierefore, iiie WitHe^ ougUt, ff {tnmnnity conld not be 
tecnrdi to hitn, tb have l^n ifeirly wamM, and assuredly 
6dtfld hkve been so %amtdd, of the 'pri^icanretit in Which 
his stood, and been iiforhi^ that he w^ not bound to speak 
btit br to say anything to criminate himself. But no such 
fhing took place ; on thd cotttraty, the Lord Advocate, (Dun- 
das), came forward and stated, that, * the present witness 

* Aitcheson, being a Scotchman, and residing within tlie 
^ conhty of Edinbur^, he can only be tried in this county, 

* tttid by a jury of this county ; nspySUc pfosetutor for Scot- 

* landj I explicitly declare in thiB Courtj that it it not my inten- 
' Yron, and I never vHU bring Aitckesm to trial far any accession 

* to the crime of treason dkarged against this prisoner; so far as 

* •^witness may have been accessory to ity previous to this tridl. \ 
Vfoh this assurance, and without any o^er protection what; 
aoever than this bare promise of immunity given him by iJie 
public ^toseciltor, the witness is piit into the box, sworn to 
speak ^e truth, and the Whole truth, and examined as to mat-^ 
ters by which he would have been himself inculpated in 'the 
ci4^e of treason, and for which he would' have been liable 
to prosecution by the law of England, except for the secu- 
rity which the promise of the public prbsecutor afforded him. 

** Now, iny Lords, I apprehend it to be quite impossible to 
l^ure any case recognising in a more authoritative manner, 
the unlimited power 'of the public prosecutor to stipulate for 
'immunity from punishment, in consideration of a socins cri- 
Minis' agreeing to give evidence. For the immunity here ac- 
kndWledged, must have been altogether independent of the 
6jtamination in Court, as by the law under which he was to be 
^camlned all siich effects of exiimination were rejected. — 
^t rested entirely upon the power of the public prosecutor to 
giV^ it, which if ihe Court did not hold it to' be clear and un- 
doubted, he had the power to do, their allowance for putting Ait^' 
cheson'into the box, wilhoiit warning of any kind, would have 
bi^en an act of the inost gross and intolerable unfhimess and op-' 
iire^sion. And, accordingly, my Lord, we find that the same 
fiihig again took place before the last Commission of Oyer and 
Temiiil'er, in the case of Spiers. Tn that case, a person of the 
name of John'Pra^er, being called as a witness, stated, before bc- 
iilg sworn, that he had b^en imprisoned for four months i4>on a 
charge of treason, and that he tvished to ^know whether! appear 
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* 

< lMre*fliiapKiiicipiil ararwjitiiMB. I do not know- thai F 
'^ not yet be brought to.triaL' After' this staten^t, mrn^ 
discuMOn took place upon the liability of a witnegs to triu 
after being examined in Court, during which, the Lioid Jtt»>> 
tiice-Clerk atatedf * At Dumbarton it was said by the Lord Pro* 

* sidenty that on no aoooimt oould the public prosecutor prmm^ 

* cute any individual he brought inib the.box as a witness. ' 

Some dontft seems to have been expressed of this doctrine^ 
as applicable to a trial depending on the principles of die law 
of E^land; but the Lord Advocate having followed the 
course which had been pointed out and adopted by his prede- 
cessor, and given an assurance that there was no intention to 
try the witness, Fraser was called, and the Lord Chief Bsjpsa 
Shepherdj than whom there can be no higher authority, either 
in a matter of law. or of fair dealing, and who I am sure 
would rather have laid down life than have willingly or even 
incautiously misled the person to whom he wad addressipg him* 
self, on that or any other occasion, informed him.^ — ^ Yos 

< understand you are brought here as a witness, and that yoa 

< are to speak the truth, tike wholb truth, and nothing bol 
« thetruth.^ 

Upon this, it appears that the witness put the qiMlien^ 
' And that I am not to be considered as aprincipal any loiter 7^ 
to which Mr Hope, Advocate-Depute, replied, * oertaMynBi^ 
and in the same emphatic terms,, the Lord Chief Baroq t^ 
joined, < certainly not.' Here then again, your Lordships 
have a second instance of a witness being fiiHy assured of im^ 
miinity from all risk of criminal prosecudon by the highest 
authority in the law, and by solemn judgment given in one 
of the most important cases that could occur, upon no other 
authority than the promise of the public prosecutor, thereby 
recognising his power to g^ve complete assurance to a tocm 
erinunis, who would, not have been exempted from the risk 
of trial by the mere fact of his having been examined as 
a witness, that he cpuld no longer be subjected to proseciH 
tion. 

In opposition to all this weight of authoritv, more than I 
almost recollect to have seen bearing uniformly, and without 
interruption, in one direction, and to one conclusion, thers 
can be nothing, as far as I have been able to see, brou^t iinv 
ward, but arguments deduced from analogy and inference; 
Jlrgtj from the fact, that occasionally remissions from the Crown 
itself having been granted to witnesses before examination, tbe 
right of granting immunity to wdi crimmiSf cannot he held ts 
have resided in any other quarter; — sectmdlyy f]K>m the undoob^ 
ed fact, that the principle of the law of England only recegni* 
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IMS sbbhii p9wet to resideiu the SeTeveigfi';«-->«iid^ tkirdfy^hMt 
*the su^KMed^declaration^ of the . Legislature upon this subject^ 
%Q be. gathered from the proTisions of the statute t)f tl|e^2l0l 
Gib. IL cap^ 34, it is to* be presumed, that, at common law, 
mMius crimiinis could not, by any act on the part of the pro« 
seoutor, be protected aeainst subsequent accusation. ' 

The mference to be drawn from the first of these three oon^^ 
piderations, seems, however, by no means to follow from the 
fhet Which is admitted; for your Lordships will recollect, that 
cemisttons in favour of persons who were called as witnesses 
w^e not, at least in general, required, till aft^ a period when^ 
by the infamous and profligate conduct of those by whom Scot* 
land was governed immediately before the Revolution, all 
eonfidence in public men was utterly destroyed, and no one 
eould reasonably have relied upon tm assurance from any of 
the King's servants, or upon any thing short of a recognition 
of their immunity under the Royal signature. In factj if I 
l^oUect rightly, remissions of this description do not appear 
till the period when, not only to the etenuil infisimy of them-* 
selves, (which would have b€«n nothing), but to the dl^onour 
of the country to which they belonged, and which had the dis-^ 
gi:iace of submitting to their rule, Lauderdale and Rothes, and 
dth<»« of high name, had, in the foee of- this Court and of ^ the 
world, pledged themselves, upon their solemn oaths, to a de-^ 
liberate and downright falsehood, for the wretched and miser- 
able object of obtaining the ruin and the death of a covenanting 
cfeigyman, (Mitchell, if I forget not, he was called,) to wfaoniy' 
in the nameof their Sovereign, they had promised mercy.' Who^ 
during such times, can be expected to have ventured upon a 
ponfe^ion, on the bare assurance of immunity from the public 
prdeecutor, himself subordinate to the peijured miscreants I 
have mentioned? Or how can the fact of men, placed in« 
stich pre^cametits, requiring the himd and seal of the King to 
secure their safety, be alleged as affording evidence in opposi^ 
tien.to the inveterate. practice of an opposite description,' ta 
which I have called the attention of the Court? 
f Secondiff, with respeet to the analogy drawn from the law of 
England, I shall say nothing feitber, than that it has never, 
been considered as of authority in this Court; and even if it 
were directly opposed to the views I have«.takeiDy . I should not» 
tlunk myself'eatitled.to pkM^ anytreUance upon it, in forming 
my judgment at; {n?0Bent. • But,* secOHdlp, as it seems to me, 
the. provisions of that law upon^ this subject are opposed to- 
oyr own, more in appearance' than in fact, — ^botn ^ equally 
effetstO^ the saaie resnk, by different means; — and, thirdfy,i 
it is perhaps possible^, that the very circumstance of crit^ 

N 
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winal tir(J6ec|itioii8 - beilig there geileniUy condi^^sled, ' ^ fb^' 
^uit or the private party, may Imv^ led to the estctblishment 
of the prindple, that the empioymeiit of the socius eriminis iap 
a witness did not, ipm/actOf confer upon him ai^ imi|ianity,— - 
just in the same way a private prosecutor* with us, ia without 
that power, except m the special casei provided for by the sta^ 
tute of George II., to which I have npw to call the attention 
of your Lordships. 

With respect, then, to the inference which haa been drawn 
from that statute, I shall content myself with qhservipg} h) 
f he^r^ place, that concurring in the views respecting its en* 
actments, so luminously hdd down by Lord Pitmilly, in so far 
as they went, I shall not venture to repeat any part of wha| 
was so. well s^ted by his Lordship; — ^but, secqndiyy I must ob- 
serve, further, that the provisions of that statute seem to me 
altogether to refer to the case of a sodi^ criminis^ exanuned in 
a prosecution raised at the suit of the private party, who, it has 
never been {Mretended» could^ at common law, give any i|S8ur- 
ance of indemnity to his wittiess, and whom I tiaink it was the 
policy of that act to induce to prosecute. Indeed, unless I 
have uttedy misunderstood the whole of the authorities to which 
I have referred, it is impossible for me, upon any just princi- 
ple of interpretation, to put a different construction upon this 
statute ;r— for if .either the examination in Court, or the assur- 
ance .of the public pvoaecutor, was sufficient to sec^e the «o- 
diUB crimims against subsequent prosecution, th^ the same 
Vule D?ns applioftUe to the cases contemplated in that statute as 
\Q all Atherst and, of course, the enactment waa sqp^^uow 
and unnecessary, which cannot justly be presumed. 

AevKurdinglv, in confirmation of this view of the ^t^tute, your 
Iiordahipa t^I find, that in none of the many cases in which the 
olgoetion to socU criminia has he^n urged in a prosecution at tie 
mB^tmceoSXhe Lord Advocate, since it was passed, has this statute 
ever been referred to, either at the Bar or on the 6ench» aa hav- 
ing any connection, directly or indirectly, with the general prin* 
ciple ; although it is quite clesr* that if the opinion upon this sub- 
ject expressed by my learned Brother, Lord Gillies, ia correct, it 
is faacdly possiUe to aui^>06e that it would have escaped the at- 
tention of those personages of consunupaate a\ality by whom the 
objection was nrged, or of those by whom it waa re|iel\ed. Nay, 
your Lordships will observe, that although, as appears Crop 
the Treatise o£ Erskine, that the statute had not esim^ the 
knowkiigs of the Bar at the time, when (he case of Jamesoa 
(occurred, in the year 1770^ it is not once mentioned, from ^ 
beginning to the end of the long argument, which it appears 
from the record of the Court was the}) ^laintained. 
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1 sfiall tike leave of ihe ^hole of this part ^S tlie subjcot, 
4he)refore, by merely observing, that no stronger proof could h^ 
adduced in siipport of the Views I have had the honour of sub- 
mhUhg 16 youi^ Ldrdshii^, than the fact that, iti the whole his- 
tory of the crin^ihfd la^ df this country, there is not otic in- 
stance to be foiind, in which a person who has either been ex- 
amiiled iti open Court, frohi which an obligation of immtinityy 
tipon th^ part of th^ public prosecutor^ was to be implied, or 
^ho could allege that he had received, in return for bis mak- 
ing kn ample confession of his participation in the crime, a 
{ositive assurance to the saihc effect, ever having once been 
rought to trial before your Lordships, or yoiir predeces- 
sors. 

Ill holdings thtoefore, that the public prosecutor has the 
ri^t of seliictiiig his witnesses, and either in the course of a 

Secognition, or by an examination in this Court, granting 
em tocuri^ from future punishment, in coilsidcration of their 
enabling him to prosecute with effect other add more flagrant 
delinquents, I confided tly reject the imputation of either creat- 
ing d new law, or stretching fi'om analogy an old one. In no 
case have I ever considered myself as entitled so to do, dnd far 
less in the exercise of my duties in this Court, where IKe lives 
and the liberties of the subject are so immediately involved in 
the Judgments o^your Lordships, and where I must ev^r think 
you are imperatively required to act upoti fixed, estalili^ec^ 
and recognized principles. 

' At the same time, it does dot appear to me, upon the other 
band, that I have any right to regulate my opinion by those 
views of policy and exp^ency whicl^ have' been so oroadt^ 
taken, and so Wrongly j-elied upon, even were I perfectly strtis- 
fied^ (wbich I certainly am not), thai there are not su*b§tantial 
grounds for questioning their accuracy and justice.. Being quitd 
clear, that^ for centuries, the right in question has belduged to 
the office of public prosecutor, I certainly should not feel my- 
self entitled, upon views of that description, to stretch fbrtti 
my hand to abridge it. But, indeed, when I consider the In,- 
disp^isable necessity that there often is for an immediate in- 
vestigation into crimes, — the perpetrators of which might re- 
main concealed and go unpunished, if a power such as this did 
not reside in those entrusted in behalf of the public, with the 
duty of bringing offences to trial, — I must have the greatest 
doubt, if, from a speculation into fanciful and far-fetchcjd 
cases, winch, in all human probability, can never occur, it would 
not be dangerous to encroach upon a hower which, as far as I 
liave discovered, has never been abused, or alleged to have been 
abused, -even in the worst of times. 
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' Should the ^period, * however, dnive, when the high^pwUic. 
officer in question ehall be guilty of proetitutiiig Ms oSoei 
in the manner euppoeed, for the ^ake of granting an .iademmtf ; 
where it ought not to have been oonferred, your Lordshipe aie 
aware, that as the process of assythment^ which he caimot dia^ 
charge, would . secure publicity to the act, equal to the moiBi 
open proceeding in this Court, he would be as much exposed 
to a complaint to the King and Council, or impeachment i&' 
the Parliament of the kingdom, as if the witness had bei»' 
brought forward and examined in open Court, ' which it iauL*' 
lowed, upon aO hands, would now secure him an immunity. 

Upon the whole, therefore, I trust that I have satisfied 
your Lordships that there is sufficient evidence, that socU en* 
minis were at all times admitted as evidence in the law of 
Scotland. Secondly^ thai the ancient forms of proceeding en- 
abled those originally intrusted with the power of raising proses 
cuiions in behalf of the public, to select the parties to be tried, 
and the parties to be made witnesses, and to secure to the latter 
complete fulfilment of any promise of indemnity they might 
l6nd it necessary to make them. Thirdly^ That this power 
being exercised by the Court through the controul over, the 
private prosecutor, which it possessed, came, under difiemt 
forms, to be transf(MTed to the public prosecutor, when he ac^ 
quired the right to which I have referred. And, &»%, That 
while thi^ is proved bv the whole tenor of our practice invari^ 
ably exhibiting one <uear and uniform principle to that elbct^ 
— ^the r^t has been confirmed by judgments and precedenti^ 
Allowing each other in an uninterrupted series, during a 
long period of years. 

In this situation, it is unnecessary for me to enter particii* 
larlv, or at length, into what occurred at the trial of Bnfk% 
with respect to the present complainer, because I am most 
clearly of opinion, that had the latter never been examBi64 
upon Burke's trial, yet, after the admission made by the pub* 
He prosecutor, that upon ^ an assurance, that if he would dis* 

* close the facts relative to the case of Docherty, and to aach 

* other crimes of a similar nature committed by Burke, ef 

* which he was cognizant, be should not be brought to trial ea 

* account of his accession to any of those crimes, ' he emitted a 
full declaration of all that he knew, it was quite impoesible kk 
your Lordships to have allowed him to be put upon his trial 
at the suit of any prosecutor whatever. At the same tims^ 
I am free to acknowledge, that had Hare not been examined as 
a witness on the trial, but had only been cited and pat in thi 
list of witnesses,, and had not come forward and alleged thoAOKg 
such promise had been given him as that admitted by the pMi/t 
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jDTMBeiifory I Bhould nevOT have held that either ;the pvdbli^ or 
private proejocutor was l^arred from putting him on his trial. 
It was upon a considetation of the whole ftusts/tal^en together, 
as they occurred upon that trials vijE.— -upon the three cases her 
iBg iiu^uded in one indictment,— ^upon die socii criminie being 
eked to giTc evidence upon the whole of them,-Tnppn the avowal 
of tl^ Lord Advocate that his wish was to go on with the trh4 
of all, three,— and upon their sube^uent examinatioin, with^ 
out any application from the public prosecutor to put ti^ei^ 
upon dieir guard, that .they were only called to give evideue^ 
respecting one of the oflEenees, and might, still be made respour 
iihle for the others, — that I held that a i promise of immunity 
given by a party, according to Sir Day Campbell, ^ who had au7 

* thority and power to discharge the prosecution,.' was to b^ 
implied, by which the public prosecutor, and all. others, were 
to be. barred from afterwards putting the life of the, complaii^er 
or his wife in hazard,, for any thing done concerning these pro7 
oeedings. Accordingly, my Lords, it was upon this. principle^ 
and without hesitation, that I concurred in its beipg laid doifn to 
the Jury, as our decided opinion, ^ that whatc^ver.might be^th^ 

* case with regard to other murders, or oth/er crimes, the witiMe«s« 

* €» in question are as fully protected by the law in relatiou to 

* all thoee eontainedin the present indictment, — ^that is to say, 

* against either trial or punishment for them, as if they ha4 

* been entirely free from auy concern in their perpetration/ , 

. To that opinion I still most firmly adhere, and it has bee^ 
utterly beyond my power, to discover any inconsistency whatr 
floever betwixt that direction in point of law, and any thing 
else that occurred upon the trial, * as the same-appears from 
the printed acQpunt of it, which I am bound to say gives,, ac- 
cording to my recollection, a fair and sufficientiy accurate rch 
];^e8entation of .the proceedings. The opposite opinion I suar 
pect, is entirely founded ^upon a mistake as to the nature. and 
extent of the .question, which it was thought legal by the ipigo- 
rity of the Court to put to the witness, provided that he was duly 
warned of his being under no obligation to answer it. But 
that question, .your Lordships will find, related not to the 
murder of Wilson, or the murder of Paterson, the two other 
murders mentioned in the indictment, besides the murder of 
Docherty, but to murders generally, on account of which r we 
had no evidence, ^firom which we could infer any assurance 
of immunity against bdng. tried, either express or implied, and 
fr>om which his examination could, upon any principle, pror 
teot him. On the whole^ therefore, I amxlesur, that this wacr 
rant. ought to be discharged, and the complainer <Ntkuned to 
he set at liberty. 
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It is widi Ihe uimort regtct ihsA I li4ve ield myadf oV 
itg^d to d^taiii yoiur Lordshlpe at so TtBiy great l^iigth^ InA Ot 
itnMriaiide of the queetioh, atid tHe principled on ^hieh niy 
xnfmimk f^ted, called upon me to stiite fullj the view I laV^ 
taken of the case. 

And even now I cannot doncliide, without joining with bot^ 
my brethren, in paying my tribute of apj^rolMition to the man* 
net in which this 6a8e has beeti argued, u^ti both fiidea of the 
Bar. I have ^Mom seen equal talent displayed, and I have 
never had occasion to witness more patient or jM-ofbund in- 
vestigation into any case, that has been here submitted for our 
judgment. In fkct, this feeling operated so strongly on my 
own mind, that being compelfed to diffbr from my learned 
friends at tite Bar, as to the justice of some of those adm&h 
sionis, which, upon both sides, they thought it incumbent up* 
on them to make, confidence iti my Own oj^ion was consi- 
derably shaken ; and it wHs not, till after repeatedly consider- 
ing the subject, and fining tb«t I Was as often confirmed in 
my opinions, tfait I deemed it to be my sacred duty to AiUver 
tras judgment to your Lordships. 

With respect, again, to the conduct of the public fnrose^ 
tOTj in so rar as it reliUes to the investig^tiim of thesii deploi^ 
able and atrocious proceedings, it is quite unnecessary for m^ 
•fterwhat has fallen from lK>th mybMhren, (and iti whose 
^opinion all of your LordfAiips, I am coniidtal, eoncm*,) to Say 
fuore than this, that there is no ohe who will diveet himself 
4if prejudice and paiBsion,-^no one who will Consider how io- 
flsitely iinpolrtant it was, that at lea^ one conviction should 
he obtained, on ac^count of these barbarous mnr^ters, — no cfob 
who will eiifanly peruse the evidenee given in the case dt 
Buxke and M^DoUgal, and remember that after all, that ^n-etch- 
«d woman was aeqidtted by the Jury, Who will not be at- 
firely satifl£ed, that the conduct of the public prosfecotor has 
bben throughout, as completely regulated, not only by a fall 
sense of the duty he owed to the public, but by sound Sacn- 
niination knd judgment, as in the proceedings now before your 
liordships, it has exhibited the most perfect decision, dignity, 
Aud^iimess.' 

LoRn'MAcltENziE.— ^As was to be expected, great parf of 
what I had noted as the grounds of tny opinion, has been «n- 
tieipnted. But I think it better to run the risk of being te- 
nons, by some repetition, tbdn not to express mysctf fuflj and 
explicitty in h case of thn nature. 
' I tMnk this case is suiBcieutly before us. Thecompiainerhav^ 
ingbeen apprehended, on a wuTirant by the SherilBr, tor tiiemur- 
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j^ of James Wilsom and ^ pre<90gpitioii, under the SheriiTB^u* 
thorityji havmg been Qrderf4 relative tq that murder^ prosent^W 
netitipa for liberation, and for stopping that precognition, m tb^ 
ground that he held a Ifsg^ prot^tion from all prosecutim for 
tba( (Brime. This bdng refos^ by the Sheriff, be has farQUgfati 
iJ^e etia^ here^ t^iy advpoation ; and fit. the same time,, ia due 
^orn^ craved suspc^ion an4 liberation. { thin)E this entitlas 
him pompetei^tly to our judgi^iienta in the. panoie \my as if he^ 
bad, under sinular procedure, ple^d a previous purdon, ov" 
indemnity by statute, or a previous acquittal*. . If he cso^ maka 
out hi% qase, there seems no doubt thatb we can oempetendyt 
and are bound to or^er his liberation, fmd discharge furthep 
criminal procedure agmnst lufp for this matter, — i. e. all tha 
procedure whi<;b is the subject of this adyocatik^n and suppw* 
fdon«7— A difficulty has b^n rfdsed pa to t^e r^sponde^' cbdm 
ibr assythment. I do not s^ bow ih^ 9^UeB. The claim oC 
assytbrnent is of a civil nature. 1% cfinnot authori^ apprehen* 
sioii of tbe party upon whom it Ues^ or the taking of a pree<^-« 
^tion criminally, under the Sheriff's authority. Nor is it 
mentioned in these proceedings, which are^ simply eriminal* 
and insisted on with a v^w to punishment only, withoat any 
claim for assythment, o^ for seicurity to pay assythment* If^ 
theni we are satisfied that the party is. not liable to any piwt 
ishn^ent, but protected legally from any criminal prosacfitieiiy. 
we muaty I thinkp grant Vf)m% is prayed for in this a|^lioa» 

My l^rdsf I consider this a question of great importance^ not 
%D^ t\\^ public only, but to the complainer. I am not relieved horn 
tfiis feeling, by the possibility or probability of a pardon» in case 
T^ate should be prosecuted and condemned* It is enough to sey 
tliat be pleads this protection, to save bim from the di^er of n 
capital sentence. The chance of a pairdon is no answer to bun^ 
any more than it is an answer tQ any man who defends bin 
l|^e in this Court* Any pannel may be pardoned) i^ his defenm* 
be overcome ; and the better his defence* the better his ehanoe 
of pardon. But that cannot binder bis right of calling for 
your Lordships' jndgn^nti, as fsifly^ nay as &veurably, as if* 
en condemnation, he were instantly to be led from, the Bar U> 
the gallows. 

. The question then is, whether be has a enffi(isBtifio(ef4oQ 
to entitle him to such ju^^^ment in bis faTonr 2 

Tlds .question seems to me to resolve into three pesntat^-^ - 

I. The J?r^ is, whether, in the Jaw . oi Scotland, there be 
any right of protection existing in favour of persons who have 
been i^led* and brought into Court as wituettaes by his Ma?^ 
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Aitt* Ais inbii Hare* is etillliable to be prosecuted^ Vf UeMa^ 
jM;y'e Advooate^ net only for the miirder of James 'Wibosv 
iNii ibr that of Docberty,- notwithstanding all that- took plimo 
tt^the'^ritil of Burke fiyr' that ^murder. I have not,-he#emr^ 
Iraard tintmaintaiiled. The argument for the respondefdts 'was 
toty 1 thinks ^carried so &r. -And wh^i I consider the jma»* 
tilse of^his Goart, I am^ not surprised that this was not aig^eiL 
Whatt had been- the practice anciently, does- not appear with 
eef Udtfty / This only seems pretty, cwtain, from .tiie expiea^ 
slons of Sir James Stewart, who was eighteen years Lord-Ad-^ 
Vocate,'in the reigns of King William and Queen Anne, that in 
these reigns the practice of calling aocttcrmtiits as witneaMs^*uiH 
der seme fonn of indeamity,' existed. And there can belittle 
Aeubt but that the practice of calling socii mmifiM, ntider some 
fflirmof indemnity, continued to prevail. * It^is also suffiisiendy 
dter, that, at least- previous 4o tfie-npted trial ^Brodieaiid 
Smkti, the opinion had come to 'be entertained, that ^tke 
King's Advocate, by ' the very act of calling a wcius <9v 
fiitiiM'4nto Court as -a witness, did giv^ htm -an^imidtBd' 
afitMirance of protection, wMch' the Courts were bound, ^iaf 
fair procedure, to eilibrce in rhis favoiff. Accordingly, -in 
that' cas^,^--^ case of ^much- celebrity, — a trial of ^two meoy 
onie of 'them a man previously in a respectable rankof 'life» Av 
house-breaking, a caj^tal case in law, ^and.so insisted in,-^t## 
accomplices, Ainslie and Brown, were admitted as witnesses; 
it^llehig, at die same time, esqyressly stated by the Conrt^.tiiab 
flfey-had tiherebyan-immunity from prosecution* J nj^fffr 
deidbt 6n6\k were the proceedings, in that case. 'Theprinted^re- 
MvCewere not only published at the time,- one of them^hy > 
juryman, who could not posBR>ly be mistaken on this pbintj te 
which 'the attention of the jury must have been partaculaify 
eaU^, but they are referred to by Mr Hume, who must ha^ 
written, if not at the time, yet not long after ;- for the>6rM; 
part of bis commentitties on criihiaal law wits published kt 
1707, only nine years- after. The record of Goiirt, too^ thdq^ 
it^ does not contain the words of- the Lord Justice-Clerk, yet 
decb contain the argument of the Lord Advocate, implyxii(|^ 
die same doctrine. In the same case. Sir Ilay Campbell was 
Lord Advocate, Erskihe and Wight *Were counsel ifor the paiH 
neb, and Maoqueen, Lord Justice-Clerk, with four other Jad- 

Sr ^esentj two- of 4ihem being Lords Eskgrove and HaSes^ 
bugh we may not now be able to explain the precise groua^B 
on which Uie opinion of the Court was founded; he mnst' bsve 
ftOte self'Ksoafidence than I can venture to fMSume,i who will ^j 
that amongst such men> the opinion was adopted wilftiout gieauds 
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Alalia or without t0i|Able gnNinds. This solenui deoiaioii, m « 
•^dbvatodcw^ w^ fully, acted upon. Brodie and Smith wfsm 
.i^#9^0Ptod mid Qx^GVted* Brown and Aiii«lie» th^ aoch, m* 
^isat^ied fri^from jpipa^pi^tion^ for any matter ocmtained in thivt 
. lUcbotaBient. This was in the year 1788. It WM folk>ire4 h^ 
jiMsonsUtfity unintemiptod^ uncontradicted, inoessant, aad'Bdoiit 
lammmrrn^ as well as jviost important and noUHrious series of 
-sivnilpr proceedings^ m conformity to that case, extending froipi 
4iw date ^ it down to the jiresent day. I know not, nor bei^ 
iwre, that in any one instance whero the* Lord Advocate bus 
thought that talung an ,accompliceas King's evidence, was an 
.4iapediepit measm^ he has ever heen prevented from dinng so 
;liy the 9taie of the law, or that it was ever done without an 
.^esqdmation fvom the Opurt, that an immunity fcom proseeu- 
"lion wn9 the epn^eq uence, or withool actual enjoyment of that 
JwmiHUJty following. In one trial for treason, a {voceeding wh 
dar the law f^ Bogland, some discussion seems to have taken 
jdao^ M to the possifale effect of the soeiutf when called aira 
nwtneaB, ^refo/aipg to give evidence. There is certainly an opi^ 
. aaen there expressed, that if the aooius refused to give evidenee, 
^ lost Ihs j^otectioii. And why not ? Refiisfd to give evi- 
.dence would evidently be, in substance, equal to a refusal toap- 
:Iiear.«s a witness. It would be a breach of the ocmdition on 
which remissioBS had been, and the indemnity in our practice 
vae granted, 4. 10. that the todiu should be a witness. I canr 
JK^see that ^^e ofunions in that case go farther. And it is 
particularly worthy of observation, that 'neither 4he Lord Justin- 
Clerk, nor any Judge, says, that the veport generally received 
<ef the ease ef ]^t>& waa erroneous^ I cimnot see 4hft tbese 
'Was angr Auoig like adecision, or eveB'exi«esBkrti, oon tr a d iclieiy 
to the tenpr of the practice of tfaeCoiurt. Aoeordiiigly, 4be 
mltttre of that practioe isstated by Mr Hume^ who published^ 
as X have already observed, in 1T97, not long after tdiO'dtte c^ 
that icase, and who fays : — ^ A sociu^ mmjaw, . (so it i» now 

* held)^ though not so creditable a witness as one who ifi 
^ liable to «io such imputation, still cannot be more infamous 

* imjurei with relation to this than any other txjal ; mid in 

* ::all other trials, he is a lawfiil witness, ^oe he has not had 

* BX^y ma^ of infamy impressed on him by the sentence of a 
/ Court of la^. The risk of bias, also, from his fear of the 
-< jM'osecutor, is obvJsMl, if it 4udl be held» whidi is now the 
^ estaUished Ofapion, and was deUawed for law from thf 
> Bendi, in the noted case of Smith ^ndfiwliey that, by tbiB 

* very act of calling him as a witness, the proeaputw disdunges 
4 aH tHIe to molest him for the future, witli relation to tha 

* matter libfdled. 1%^ the witness, when this has been esi^ 
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^ plained to bim, is absolutely free to tell what.story he fc&a « 
* niind. ' Biit it is quite needless to appeal to any law-^wiiien 
on such a subject. Your Lordship has sdt in this Coart^Mm 
no small number of years, and most of the other Jai]^^ <i^ 
' ther in that or other capacities, have had pretty lobg acquaint- 
ance with its practice. I would ask, whether any one of yoir 
Lordships ever saw one case, where a socius crimimsj thought 
by the Lord Advocate a necessary witness, was not called and ad- 
mitted ; or where a witness, known to be a 90ciu$ e fim m is ^ was 
broilght forward, who was not admitted upon an efxplanation «f 
his consequent indemnity? Not one of the forty years sinet 
Brodie's case, I am confident, has passed, without jadiMl re* 
cognition of this rule of law in important cases. ' And aa ibs 

} practice has been uncontradicted here, so has it been uncbal- 
enged and unaltered by Parliament. It has always been quilt 
public, and highly important,— perfectly known to PkulianaeBt^ 
but never by Parliament changed or censured. Some vases cf 
gfeat importence^ I allude particularly to trials fyr sedition, wsre 
the silbject of much attention in Partiambiit, from the op^ 
posite views of them taken by our great parties at the tiBM. 
But nothing was done in disapproval of this part of the pro- 
cedure, though in these trials, socii criminis had been admktodi 
(as Mr Hume notices,) in conformity to the uisual praetioe. iv 
short, if it be possible, by a tract of judicial practice, te^estaUidi 
any thing, I think this point is established. ^ And, thaiefarB) 
i think ^t it is idtogether out of our power to hesitate ia 
holding that Hare has a protection. 

IL The Mcond point is, whether the immunity from prosit 
cution acquired by tocti criminis, produced las witnesses byth^ 
Lord Advocate, aneets the private party, having originally^ under 
the law of Scotland, right of prosecuting for the crinEKS whid^ 
the Lord Advocate is b^red from prosecuting ? Now agaia, da 
this point, I must observe, that if it be determined in die 
•negative, then Hare is still liable to be prosecuted, not onlj 
for the murder of Wilson, but for that of Docherty. For bo 
doubt, she, as wellas the poor creatiu*e Wilson, must hav^ 
relations, some of whom would eealously come forward, at 
at any rate might be found out, and by encouragement, U 
brought fon^ard to lend their names to a prosecution* In 
this way then, it seems impossible for the respondents, if they 
niaintain the negative in this question, to ietvoid contending tW 
Hare, after givmg, upon public and solemn assutunee^witp- 
domnity, that evidence, on which most materially the mafddr 
of Docherty was proved to' have been committed, and Bitrkir 
?va6 comicted, might next day have b<^en prc^secuted hinatlA 
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for the very sliare in tbat crime to whicli, as Kiiig-s eykleneei 
he. had sworn. Nay, thk is not all. For if the indemnity 
of the witness is against the King's Advocate only, not.agfui^st 
ibe private prosecutor, then there seems to be no reason why 
he should be protected in the .question with that private 
prosecutor even, from the (operation against himself, of the 
very evidence given by him. For the one has always accom- 
panied the other, and rests upon the same foundation. Is it 
lo be said then, not only that Hare, after giving his evidence 
tor the Crown, in the trial of Burke, for the murder of jDoch* 
crty, might have been that very day. served with crimi- 
nal letters for his shaxe in this murder, but have had that 
murder, and his own share in it established, by his own, 
words as a witness being proved against him, and that no 
other witnesses would have been necessary to convict him, 
than a competent number of the Jury who tried Burke, or of 
the judges wh^ heard the evidoAce in that trial ? I must 
iimi my mind , recoils from such a supposition, from the 
very idea of such judicial treachery. And yet, I see not 
iMnr it can be avoided, unless we adout that.tl^e protection of 
a mjciua crimimsj obtained by his appeanmce as a witness, xa,^ 
prosecution by the Lord Advocate, operates also ammst the 
private prosecutor. But in truth, .1 think it very dear, tliat 
this must be admitted. For.it appears not contrary, but 
agreeable to the analogy of our law. tt is true, that by the 
law of SeotIaii49 there is a right of private, fMs well as public 
prosecution for crimes, and that not for reparation pnlv, but 
mr punishment,— a right of which I rather tiiink the Inmrma- 
tion for. Hare speaks too lightly. But then it is just equally 
true, that unless the private party, having title to prosecute, 
oome forward in titne to prevent it, the King's Advocate, raisiQg 
an indictment in his own name alone, comes to have full power 
of accusation vested in him. He represents the |Citig, wno re* 
presents the nation, inducting in this respect the private aven- 
ger hkttself, who must be held to have trusted his right of 
vengeance, as well as that, of the publjc| to this great of- 
ficer. Accordingly, it seems that, in general, those ways 
by which a party obtains protection from puiaishm^ci^t 
by the. act of the Lord Advocate, do avail against the 
private prosecutor]^ who has not previously come forward: 
Thus, if the Song's Advocate is dilatory, or inaccurate,, ii^ 
proceeding, after apprehension of the criminal, wb^. thereby 
obtains final liberation on the act 1701, that criminal is as saija 
from . private, as ^om public prosecution,— though the pri- 
tate prosecutor. may be absolutely blamdessj^—cmay be, absent, 
abroad, on a sick-t^cd, mo^ compos^ or a pupil/ The intimation 
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^pdfered.%y liiat statilite is^ to-^^ His Majesty'^ Advocate^ otfre^ 

* -curator-fiBca], and party appearing*!^ tte warrant to be eon*- 

* cemed, if any be wUhin thekingdom^ So that it is manifaft, 
tliAt in many cases prosecuted by the Lord Advocate, there-riaii 
be no information to any private paH^, partieukirly in eaadi ^f 
murder. Yet, the act provides,--^^ that if the Lord -Advoote 

* fiulzie^ the process shall be deserted gimpHcUer^ tihe pasty Sm- 

* prisoned to be for ever free from all question or process ibc 
^ the foresaid crime or oflence t ' So, if the Lord. Advocate dhiw 
the indictment erroneously, in respect of time, place,' or cir- 
cumstance,— or if he omit necessary -witnesses, (as, fer ia- 
iltance^ by not calling necessary socii crminis), or cite them 
erroneously, or examine them insufficiently,' or allow them tdbe 
present in Couit, or su£fer them to be disqualified by i mphi pe p , 
communicationis, or in any other way &il in his proeecntiim, 
and the criminal is acquitted, — ^it cannot be denied that his ac- 
quittal is as valid against the private party, who might liave 
prosecuted, as against the King's Advocate : So, if the Lil4 
Advocate restrict the indictment to an arbitiarjr punidimettt, 
or depart irom piart of it, this avails the criminal equally 
against the private prosecutor : So, if the King's Advocate 
decline to jnove for judgment after conviction. In abort, 

I have heard not one caste referred to, in whick the oontttey 
was ever found, in any respect^ numerous as have 'been the 
instances of auch complete or partial exemption from pMsk- 
ment by the act <^i;he King's Advocate. I do not abeolfatelj 
say there raity not be such cases, but I do' not recollect to 
have heard uoy case stated, in whick. it was argued each 
a thing could happen, except the case of indemnity to' a mAu 
ariminis giving evidence. I cannot see anythiE^,' therofiwe, 
oontiary to the .general principles of our law, in faoldti^ tiM a 
private pttrty, having a ri^t to prosecute a Mcte cHmmiSf who 
stands back and allows the King's Advocate to bring flat 
90cius befoiM) the Court as a witness, is bounc^ by the eoiiBe- 
quence of that procedure, as well as by the Lord Advocafe's 
^dcedurs) undar the act 1701, or in the cotadud of a pro- 
neeutSon ag^st that ^ocins. But it is very little neceaury 
t» go into argument on this point. For, In truth, all the 
authority by which it is established timt a '«octatt emn- * 
ili9 appearing as King's ewldence, has protection againat the 
King's Advocate, eqtudly eatabUshes that he baa protection^ 
i^nst' tiie private presecntok*. Isi the case of Bro£e, the 
worda oF'tbe Lord' Justice-Clerk, Macqueen, were, liiat ^ao- 
< thing he'' (the witness) < had dane^ or could s^, Tcspeding 
« that matter, ' (i. e. the nmttcr libeHed)^ * ctmld miilate 
« against him in wty way' ' It is plain tkis applies * to the dan- 



rar of peoBeevtfon <t6iii the piirly, as w^ US' fn^ lihtoKfhg'^ 
Adtetote.* And die Wy same tetfi t>f dec1airiiig^tfa»:>law»^ 
kas beeh BiAstantiaH J followed^ IbeKeVe, ki every case ^aiiide 
tiiflt kiltie, ^i4iere there had been a «oeMi crimMs prodoeedMl'a 
WiltieiB.' l%e «ords of BfrHlinie diew it^ tmd h is^is agreit 
mmmxre kinemm to your Le>rdsbipe fiersoBally; Nor is tliis vlK 
I fc^Kere the ptesenft to b^ the very fiiM case m "Hrhteh an at- 
ttnjpt ha6 ever been mride by thepHiate party to bting 4o IriU 
a King's evidenoe. Yet, m almost ^easei, there jomtti be- 
-ionie private party originaUy entitled to ptDseeitte, sbee Ae 
party injured himself has the rigbt^ if he survive ; and in voinr- 
cer, or culpable homicide, the rdations have it. The total 
abetaoe of such'profiecntions is, tberefiive, "oonehisive as to die 
nndel'standBng of the law, and ihe nature of the piactie^ so^ 
tfiat I really see no room for doubt on this pmnt. 



It only remains to consider the question, whether there' 
he 'an^ diii^ in the speeiat circumstances of this casi$,'by wMt;k 
Ihe protection or indemnity of 'Hare is defeated or ^echid^d^ 
in regard to part of the in<fictment, on which he wa» cited" a» 
i witness, and particularly, mrelatiott to the murder of ^1- 
soB?-^ question which, after what I have said, I muirtt thiiUcy- 
tftanda in the same situation, whether the pfirty alleg:)ng micb 
defeasanoe or exclusion be the Lord Advocate, or the private^ 
pceaecutdr. 

' In considering this^ I am not much inclined to rest weight 
on the theory of the origin of this protection; I eertalidy oan-^ 
aot kdopt that theory, whidi supposes diis protection to ha^e 
been derived firom the statute '20 Gtoo. IL c. 84. For tlHtis 
a very special statute, made with reference to Ac state of the 
eomitry at the time (1748,) a few years afttor the RebeNion of 
1746 ; and it t)ontain» not one dause only, as has been tioticed 
ly ihe counsel, but' two clauses respecting aocii cruninMi, ' Th^ 
first ii# section 20, which relates to bands of H^land ^cattie-^ 
MAers, a sort of thieves at that timo viewed tniJi peteBar 
displeasure, because they were r^Uions, as well as rapacious i 
audit provides, tiiat such persons being socHcrimmis, AMty be 
Inade witnesses; but that the indemnity shall obttkin only in 
tame the mxdus < shall, as a witness, gtve evidence thAt the Mttno 
^ was ^mmitted by the prisoner or pannd, or that the eaid 
^prisoner or pannel was art and part thereof.' Thi» faal^k 
proTimonf was founded on jeafousy of the attachment of 
these Highlanders^ to each odi^r. It was thought, 1 have no 
doul^t, that if tay one of the band was once dure of his own 
safety, there would have been little chance of getting itny 
thing out of htm against hb fellows. And, aoeordiiigl^, the 
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Legaidfltiife made a ^ery ^harp bargain witli tlieBe olatf-wk^. 
ne^aea* The next clauae,^ section 21, relates to another sort of 
men, not then in &your, Tiz.-r-Nonjuror8^ t. e^^ persons preflsat 
at oaliceneed Episcopal meeting-houses. These persens are exf 
posed to be called as witnesses, in cases where thoy wteiEie sodi 
criminis ; and the. protecticm afforded to them is only' that the 
evidence given by them shall not be used against themselves* 
And in neither clause ^k there any limitation to witneasei 
brought forward by the^g^ing's Advocate. 

' It seems. quite certain, that $wni crimmis^ under .the praetice 
now established, never were subjected to either of these limi- 
tations ; and sufficiently certain, that the indemnity ui^d^ that 
practice, was never extended to witnesses for private prosecu- 
tors. From the first appearance 4>f that practice, the indera-^ 
nity was complete, and had no dqiendenee on the nature or 
effect of the evidence ^ven, and it was limited to Kii^s evi*' 
dence.' It is,' tlierefore, not only impossible to suppose tkat 
this act, so expressly limited both as to place and crime, was 
<^xtended to all places and all criines, but it is plain, that the 
extension of it would not have formed the exiBtii^ practice. 

I should rather tiiink more probable the tlieory which Mr 
Jeffrey suggested, that the older* practice had been to pn»' 
vide the witness with a- previous remission or indemnity, on 
condition of his giving .evidence ; and that, in the end, it came 
to be held, that the production of the sociua as a witness, en^^ 
the part of the King's Advocate, implied that he had such nw 
demnity; and rendered hun, in fair procedure^ entitled to tha 
benefit of it. I see that Sir James Stewart, who was^ as jL 
formerly mentioned, eighteen years Lord Advoeate, in the 
reigns of King William and Queen Anne, says, — ^ Socii cn^ 
^ minis being often necessary, if they be first ^ther pui^^ed qr^ 
^ indemnified, are in use to be admitted witnesses.' Sii^ Janm> 
seems not satisfied as to the propriety of the practice, , but he 
could not be mistaken as to its existence. Mr Erskine alludes 
to the same practice in both his works. And Mr Burnet n»*'^ 
tices the ^ usoffe of special pardons to accomplices, for enx^ 
f bling them to give evidence. ' Considering the existence of 
this previous practice, and the nature of that practice which 
succeeded it, I certainly think that the theory I have m^ntieii- 
ed ip more probable than that one deriving the practice from the 
statute. * 

.1^ however, we are to give weight to that theory, the ques-^ 
tion now considered would be solved at once. For undoubt* 
edly, und^r the practice of previous remission or indemnity^ 
to which Sir James alludes. Hare would have been freed, at 
least from all that was in. the indictment, and at least as sooa 
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iwi he 3¥as put in the witness-box^ And on this theory hn 
ought to have the same benefit from the implied or virtual re^- 
sttMOQ or indemnity. 

< Bnt^ be 4;he the<»y of the origin of this praetice what it may, 
ibis^' at least, appears to me phdn,' that the protection of ttie 
90tim crinimis under this practice, is of the nature of a judicial 
arrangement or qmui oontract, by which, on the one hand, the 
'Kiag^s Advocate, as representii^ his Mkjesty and the public, 
does, by production of the witness, judicially extinguish the 
/right of penal prosecution for the matter in which the witness 
is produced ; and, < on the other hand, the 90tiius crtfittm^iB de^ 
j^ved of his right to decline answering, and is bound to give 
evidence, however it may criminate himself in tiiat matter. 
^Siich I conceive to be obviously the true nature of the consti- 
ttttion of thid rijght of pr4»tection. The protection plainly does 
not depend upon the explanation that is generally made by thb 
Court to the witness. That may easily be omitted ; for the fact 
of any witness being a 90ciu8 criminiSi does not appear on th6 
iildietment; and may not be known to thie Court. Nor does this 
explanation enter ^e record ; nor is its form that of an act of 
4he Court, constituting right. It is not even made by the pre- 
siding' judges but the judge who swears the witness. The 
omission of it could never deprive the witness of his protectidn. 
As little does the indemnity depend on the nature of the evidence 
given- by the witness generally. It takes place, and has, pro- 
vided he does not refuse to give evidence, been explained to 
iha before he gives evidence at ail. It was perfectly undei^ 
-^iOod in the ease of Brodie^ distinctly explained there, as well 
as in every case since, that the witness was safe in speaking the 
iruthj-^-^hecauBe^ whatever his evidence should be, he was 
:e^(ually free from punishment. The only doubt ever was, in 
oase of his refusal to give evidence. 

• 'Such being the nature of this proceeding, the question arises 
next, whether this, like all other parts of criminal procedure^ 
•must not, > in all cases, have an interpretation and eflect, such 
as is fair and just, particularly towards persons whose lives are 
in jec^Murdy ? I can have no doubt of this. I cannot conceive 
that this effect can be denied to any judicial procedure that 
is legal, whlitever may have been its origin. I repeat, then, 
I can' have no doubt of this generaUy,< and none, certainly 
^that it must apply to the wretched man Hare, as well as to 
others. If, as is said, (and in one instance, at least, it is but ^ 
4oo difficult to refuse assent to it,) A^ has forgotten that he 
4iore^'the form and nature of a man ; Yet we must not foiget 
it. ' He has still. the rights of a British subject; and we are 
4bo«Hid, by our oaths of office, to say that he shall not suffer i^- 
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jaalM^ iKn^; tli^lifah «liall,9pr be deteuM^ !« life % #fe «(• 
iect of any.prpooiim j^ • ^ .» 

I ask, t]ie% ibstmcting (h>m the cirouaistiai^ thii tiiil 
trial of th|» tloreeact$ pf lyilaifdftrcskilllg^ agfdpiilr 
£yi4id by ihe Coutt); wbsiber^ in. case tkfi Lcxd ..^idNh 
eatey after briBgkig fectvard Hare to. give evideiioe, ill tl^ 
indietment agai^t ■ BoEkey had stopt i^ Ub pr<i^ after e^t^r 
bliahmg the jmuider ^. I^oohertyy he^ 4<^,4ha i^!i9te yt^ 
se^i^r, which is the 9ame thing)) 90lild liave taken air 
vantage of this to.d^y.the piv>teetipn of Hare, in reap^ 1^ 
4Jie .two otber dots, pf; murder charged in /that indjctoiiejit? 
I cannot have the least doubt that tiiia imiiiU roat hare hw^ 
done* : It woidd have been dear, that the qmin contriwli of 
iadennnity was eonstit^ted bqfare the witMasgave any eyidilM 
at. aU» by his produotkm as a witness <m tbe pmt fiS thp 
Crown; and that the aeasufe of his wdemnUy QHVt be tahep 
from the niatter in respecttfli whiph he wne piml«ieed t^givB 
.^mdenoe,— -4. e^ the iodictm^nl^ n<it the qnestima inhieb 4i^ 
Iiord Advocate^ in his discretion, thought proper lofiak» i^r 
the eonclnsions fcir which he. might chocae to* inmt,: !%•( tiii 
Lqrd Advocate might limit his prosecutieti, if he. pieie^ i» 
«ome respects; but that it wonld be gross ii^natioe to allow 
him to limit it to the effect of taking away the effective pnilse* 
tiim of bis witness. 

If ihm w^uld have betn dettrt I am net aUe t0 im 
bow St can make any diffisrei^cs^ in material jii9tio9» thst 
the {larticular eourae. w?is fi^opted whidk. actually waft Mf 
lovifed« It was competent fmr yoor LordsUps to dveot vi^ 
^ri^ns. eotiVBes £ar trying the indieteent against B«te«. It 
n^ght baye.been tried by ene.Jnry, ^t onee loetiirAiBg a^veriiet 
pn^aUlheidiargesi or by one Jnry returning a veidnst en sgNk 
charge separately, after hearii^ evidence on that chjuige; er 
tbjrtiVi^Juriesy of which the first retuimed n verdaet en l»% 
and the other on ono oharge j or by three Jfnriea^ each heaiMg 
e^idenoe, and returning a verdiot in reference to 090 ehergi^ 
4m\y* r This faist mode was adapted. BotstiH this, as well sf 
nny of the ethers, was a «M)de ^tryiiig tkai mdicim^mt; for th# 
JA^cfment was ^ot thrown onW but fovnd refevaat; and tht 
wbole jproeeoding Wag to b0 en it akne. In it only i^aa, Mi 
onee ^nly stated, the nugm- propontk>il of the Ubel|--4lie daiw» 
(qI nrt and part)—-the conduaion for punidimen^-^tho netfee 
of ))rf)d|iolaoiig,^and theUak nf i^tnes^ 

ijare, then, even if he had beim fully acquainted wilii Ihs 
eoiuw:tliat was taken, might hayie said, that stsU the inArt^ 
mont mnet.afford the measure, ot his protection ; that hO iPit 
etfti/Aod to esspect, thai, bjr whatever mode ci proceduii^ tUl 
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aMiiUmeftt wfm to |)e*flKhauit«d, that he had nothing to* do with 
the number of juries «r verdictg; and; thai, at aay<rat«9 4he 
IiOrd/ Adv«<ple unM n^l ttop in the trial of die .indictment, 
<aa ffi ^.poajfidioo hiai pvoteotiim. 

- v'.But infiidt, .^d.thjs applies: partuiularly 'to the question of 
•Iftir daaling,) henvsasoiever made 'acquainted with Av arrange- 
onent^ or had the leaat^hint that it made any change in the e»* 
4en(^ of hia awn indemnity. . If he had been made to tentertain 
-oiten »jdoabt on that subject, ;he would assuredly have- kept 
'Us/mojath fai^ shut. Noib being insane) if he had believed hin^ 
-eelf.ii^. danger #f being tried for murdering, and snpplying the 
)m9g^(mB with two bo^e^, murdered l«y him Ibr. that purpose, 
.ha VKOuU never surely have, given evidence that he had pre- 
.^^riemly^ done ao on one oeeasion^ and was intimate with another 
•jnArd^er fit that horrid sort. > But he had no such warning. 
<,ll'is irue he was told to speak only to ithe murder of Doohep- 
4)r.$: but that intimation^ made solely for fear of prejudioe to 
,Bnrke» ainst have been understood by him aa meant only mi 
ik^JirU pUtc6i'^*H[iot at all aa implying that he waa mot afterwards 
'tO;^i» .evidence . in respect to the other charges^ from -which 
;at/tlm timSf indeed, ;the Lord Advocate had formed nb inlenr 
•tionrof depactisg* Standing thus called, and thus unwarned, 
4ha:gaire evideMe whickamonnts^ to a sem^enapnobaihBgBmBi 
.him* if he should be. tried for the murdo: eitbec of Wi|son <Mr 
jBat^iaati^^-'^Hividence which most materially served to convict 
;S|«ifice, -(being ^^most imperlant, in reference to the corpus 4k^ 
Aafif^iUvpartiouJar); but whichf at the same time, « implicated 
Juaisetf inihe meat fiital manner, unleps he was protected in 
4ill thoMaaaes as King^s evidence. After he did tUB,.couldtt po»* 
«|Iil|r»have been conceived to be consistent iwiih'iidr dsiding,-*-^ 
ifithjost prooedure, — rif the Lord Advocate had turned round 
upon him,' and told him, thfett.tts Burke was* oonvioted of .on^ 
mwdai^ and could, suffer deafth^ but once, ha would st<^ ^ 
course of the indictment against that peivon, and, in reward 
/<pvtfaa ppUblic service he haddone^ he, the Lord Advocate, 
4iauld wttow turn the remaining charges in the ipidictmeQt agmnst 
bue^ abeady a confessed murderer for the anigeons, .whose 
ooAyietion must .therefore be easy I Mfould that hare been to* 
J4|Bbl%?' If ^ bad been done, nught not this wretched man 
iipdiy faavoisaid, that he was aa nmch cheated out of lus4lafe,.as 
iBvar was :wildt animal in the snare of the warrener? I d6 
^think, if the Lord Advocate had attempted sudi a thing,^ yont 
liOtdshilis wxMild have rejected it with repsobatioa. You 
svaiM.have said, unanimously^ that as thd established practice 
^#4lfaatice which you had.no power to change) caused the in^ 
daiiinity of witnewes.to take place by a ju&ial aiTangtprat) 

P 
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made under your authority, you must be bottad, kf the 
uBiyerHd and eternal rules of justiee, to prevent»an oMiMttvtB 
and firaudnlent abuse of this part of your own pimiMuie^ I 
know well the Lord Advocate neither had done, nor. will 4d 
this;* I know he will do nothing -but whtt^ie just and'^ho^ 
nonrable; but the supposition is deeinve of the present que^ 
tion, because the respondents ean have no right' to^ do 
what be could not have done. I respect the motivea dF 
the respondents, one of them particularly. She is th^ muh 
ther of poor Wilson, and cannot be expected to wdgk ^nr** 
ly the r^ts of one whom she views as the murderer of her 
/Hnd. But we at least must look on them more calmly, and 
are, I think, bound to say, that she has no right of prosecution, 
if the King^s Advocate be barred. Your Lordsh^ will obsec^ 
.1 am not founding upon mere extrajudicial transaetions. Ner 
do I found my opinion upon what took' place in the Court, 
after the discussion about th^ questioo by the pannel's oottn* 
sel was put respecting oihar murders. I do not care, tiierrfare^ 
what was said by either counsel or Judges on that ooeasiMi. 
Before that question was put, die indemnity of Hare was ooht- 
plete. For, before that question was put, he had beeubvoii^ 
forward as a witness in vtte indictment, and bad given^ his efi^ 
deAcj^ for the Crowii. At the same tiibe, I may say that Ids 
pot eonoeive that the present question was at all ' m view at 
that discussion, or the opinions given upon it. Mr Coekboni 
-did not say that he wanted to put questiona lespeeCing ihb 
murders of Wilson and Paterson, and that he was entitied is 
go that length, because, to that extent, the witness /was pw> 
tected. Nor did the Lord Advocate niake any counter slato^ 
ment in reference to them. Mr Cockbum, I euspeet, sonf^ 
^hat( he obtained, — a declinature to answer ; and, thenrfen^ 
broadly put the question, as to < other murders, ' expiesfiif 
saying, that he meant, to ask the witness to reveal hia whsle 
liie and conversation. 

On that form of 'question the discusnon followed, and opi- 
liions were given, in which, it may be, that the peculiar sita»* 
iion of the witness, in relation to the murders of Wilson, and 
PatersoUf was forgotten ; but certainly there was na intentioa 
on my part, or, I believe, on the part of any of your LoidBhifi^ 
to give an express opinion that he had no {nrottetion as to tbesa. 
The compUuner quoted eome words of mine, as if tiiegr pointirf 
at an opposite opinion. I had not formed such opinion^ and 
did not use those words with that intention ; norrdo I tinak 
j;hey imply it. But neither am I conscious of having had4aiy 
opinion formed, that > there was not protection as to those 
f^barges. According to my Tecollection, the point ordiataoctiaii 
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tvte Hot at all conudececL It escaped attention, from the way 
theymaUer was put to us, and that is afX that can be made of it* 
I do not /Consider myself at all pledged by any thing which 
tookj place then. Nob. did L feel, so pledged when you started 
the petnt, and asked ouc opinions, before charging the Jury. 
Aooordii^ly, I «then felt bound to agree with your Lordships' 
opinion, vand did concur in it. The. deliyery of that opinion I 
do certainly coii^ider> as of weiffht. It was solemnly given as 
dicection to the Jury* Still, however, one dUtian of this 
Court, partioohirly without express aigument on the point, is- 
not sufficient /lo tie us up absolutely ; and if I was now satisfied 
that it was wrong, I should not hesitate to admit this error.; 
and .would certainly not repeat it now, to the prejudice oS ^the 
respondents' rightai But ampler, discussion and consideration 
have only confirmed in- me that opinion. The more I look to. 
timprBctice of thia part of our legal procedure, and to the great 
principles of general justice, that can never be lost sight .of . in , 
eonsidering the cfiect of any transaction,, particnlvly a judicial 
ooet die more I tUnk that this wretched man has acquired a 
right to immunity in* all the three cases that .wei?e charged in 
the indictment against Burke. Remembering, as we must doy 
the* dreadful evidenoe .he . gaye, it is impossible^ to contemplate 
MBlescapCiwithout pain»^-*a pain alwaya felt« in. some degree, 
in tecEy case. where anaecomplace in.a great crime, iB,> how- 
ever heeeesaiily,'^tafcea:aa eyidenGe for the Cocpm, but never, 
I believe, fidt minre stroi^ly than in the present.i I sympa- 
thise in that feeling. . But I feel not less strongly that thia 
man, however guilty^ must not die by a pervecsion of. legal 
pBOcedure ; a perverskm which would form a precedent for Uie 
oppressi<m of persons of for other chaESoten, and in for other 
skuataoas^ and shake the pubUc qonfid^nce in the steadiness, and 
fajwvtw of that admmislration of criminal juslaee, on which 
the security of the lives of all men.is dependent* 

.Loan Allowat. — I agree with every thinff that has been 
stated by. my brethren, with regard to the ability with which 
thedebate has. been oondnoted by my friends .at ^e Bar;, atfd 
Lmay.also. state, that never since I sat. in this Coiirt, nor at 
myrformer period, Jiave I ever heard dpinions delivered by 
die Coort, of greater research, or greater talent. ■. I certainly, 
aaan individotd,. have received the greatest benefit from them^ 
in point of information ; and many of the acute observatioas 
of my brother, LendL .Maok^irie, have madci a considerable 
impression upon my mindw But, with all thc) prc^ound respect 
I have* for ihe -<qmiions of your Lordships, and with all the 
pain I foel in differing from the opinions of the maj<«ity ^ my 
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bretiiren, it h my boanden duty to expnw wfaati^veif my ofnw 
nk»n 18, and th«:r8ittMm8 vfop. which it proceeds. At thb Tery^ 
late hour, I should be aorry to taka the i(pida .nage ndiidh my 
Qonaidienition of .this sabjeot might fa&ve.^raquiaedf and Ian 
moat aiudoua to coufioe myself to ea fern abaaryatien^ aa pair^ 
sSble, since the opinion I entertatii haa bee& so weil expresseA. 
by my learned brother, LofdCrilliea^. who. spoka^ first, jmd i|ii 
whose opinion I so entirely, cononr^ that: in going' ^ver tha« 
same reasoning,! I should only. Mreakan the posrars and effeat 
of bis Lordship's argument. I oitirely «ofiQur in .what ha» 
been stated by all your Lordships^ witfi regard^ to the eondoat 
o£ the Lord Advocate, as stated>^ in hisi Lordship's answaiai 
I think his conduct has been. manly and 4»n(Ud, and. ham 
bean regulated by the soundest diseratioii, £m the ^Uic inl»^ 
nest* I think that^ the^drcumstattoes. of this caae, . wfaioh. he 
has made known to us, sui^^cienily authorised and joatifiad dMr 
judicious meaaures which be had a4<qpted for the diseoivery and^ 
punishmoat of the moat, atrocions offences . which ever <dia- 
graced this oouatry; and, .indeed, this ;is strongly ^spafirqis^ 
by the verdict, by which tlie ohai^ against M^Doi^al -was. 
found not prav«n. But, as shall ba aflberwards noticed,! ha 
has the power of redeeming his pledge, t without calling 'Uf^ 
on the Court to* exercise powers^ wluoh .many may thiH 
new^.. and<at variance iwith li^^l principles. It ha«, wilk 
gneat eloqaenoa,; been maintained, . upon the, part of Haie, 
that aince the establishment ofj a poUia fvoaecutory tor -die 
pdblie interest, the rights of the private proseentort hum 
deaaad ;-*-^hat« it now remains idth the respaetaUe oAbk 
holding the appointment of public -praaeeutor to pusaoe, mi 
vindkiam pubiioam ;*'-*«nd thfd; nothmg j%.or oii^ht ta ba kft 
to the private prosecutor, but privateiov pecuniary repaniliBnr; 
•4*««nd that to discountenance ibU pvivate^prQsacatioii8,*tliey:aie 
attended with restraints or fetters, tOL which .the. public piossv 
eutor is not subject, — such as an oath of calumny, — ^the find- 
ing of cauftibn,***thc risk of beii^ subjected 4o esqiensesTiB 
caae of faiiure,->4ndependent altogether of the giaat . advao^ 
fagas'whkh the public proaeoutor ei^ojrs, by being entitladito 
czamina the nearest^ relatives of the injured par^, «and^ aaea 
associates in 4he ofienee, with impunity. All this ia-tnpa; 
but, fimm : these circumirtaiices, in a Court of Law, L.Acaw a 
very different oonchision. Ali the jnestrainta ^nd bnwianaiia* 
posed upon private prosecutorsjf deai0(i8ti:ate, that the right af 
prosecution is; vested in them. Tliese restndnts aieidlintroi* 
ducedr lest the warm feelings of individuak anjorad,. ahooid 
wifrf them farther than the security of theindivldualaaicaBied 
might warrant All these aoe. wise and wholesoase restraints 



lypoft , ptiviito p^oBeoaUW) teU^h do ttU fipfiy to tke pubUe. 
pr#6eoutor$ to wboiii» .on lacnsount of his .^evated situatjioii) and 
ton hejoff^ unaui^l^eclad of individual inleresty there wa#. no oc^ 
qnWPP to 'iW^y ^bem,. » But qnf^ and all/of these restraints* iim- 
pesi^Jby. law upon, inrivlito pro^f^MUmfh d«monstoate« that under 
tbeae .«a£^fuard% pdvi^ praaocutors . buy a an unque^tionabla 
jcigh^ of , prasecutipQ for aU <DiBSBiiees» in which they- have a pe- 
aaiiiMr> and individual interest^ jll8t»a8^9eBeral and unlimited as 
thck public prosecutor has. . Aud» therefore* eyery restraint to 
wbioh the pnyato proaeeutor is wisely subjected by law, dis- 
tinctly substatitiates the right of the.privato prosecutor to pur- 
sue, ad uiwHcUan pubUcam, ev^ry offisnce in which he is inte-r 
Wited) just as much as tbQ puUicr prosecutor himself. We, aa 
a £Sourt ,o£ I^aw, are not jsitting^ hm to determine whi^t is most 
9:pjQdient» bxjA most adTantageonsc this belongs to the Mfi^ 
Intone ialone, and mi to a Court of Law* My opinippf. that a 
privato prwieeutorrhas aa jundoubted ripht to propecuto to tha 
U^est doom* every offisuder who has injured him, and^for tb^ 
ymushmenjlpf aUnofienoes in whith b& has an individual inte- 
nsat, is f oqnded upon the authority of every Institutional Writer 
j^fqffi tha criniinal law of Sootland,-T>upon a varietyof statutes,^ — 
sp^mtbetdeeisionB of this Court, and won the practice of tha 
aouittry* I sh<nild have thought the opmion of all our Institu- 
tional Writers upon this sulgect, without one single authority 
to the eoi»traiy> would have been suffident to pievent.the con- 
tiary dqetriue from being maintained, chiefly upon the ground 
cif expediency and advantage to the. public* Indeed, our older 
wnlera shew, stbaft the privato party waa the chief proeeeutor, 
and Aat the public jwasecutor was only subsidiary. But I wish. 
Mt to go into authorities, when the suli^t Jiaa been so uni- 
"Veraally laid down l>y our latest and most iqqNiOved writers on 
^e subject,— by Baiyxn Hume, VoL II* p. llfi^ whose last edi- 
tion waa pnUiished in 1819^ only ten years ago, and by Mr 
Burnet, pb 396, published in 1811; and. the last of whom, 
lifter fiigraeing with Mr Hume, and laying down the univeiwd 
eight pf pnyato parties to prosecuto lor thepanishment of aU of- 
&flk^ in which they ware individually interested, nqteationB that 
this rigfaJi «till subsists with the aame eSh^ and to thesme coo* 
rtmaoni, as.to the full iwlns of law, as;a proseoutiou nt the in-» 
ftani^soleiyof hiaMfl9esty*SiAdvooate«---?Bsr9ie<;#».897. Indeedjt 
Mr Burnet speaks of the union of these two modss of pro^eeutiont 
as eonatitttting the pre-^cwiinence of the crimiiuil jiirisprndsnaa 
<tf Scothaid^-^tbatit is l^ preserving both in full vigour, that 
pubbs jaslice is effMually secured; tlKit the remissness and par- 
liaUty of the paUio prosecutor is, on the one hand, guarded 
egainst, and the too great lenity and forbearance of the iadivir 



dual cortected on the other ; and he imputes it to titaa 
that in this country no prosecution can, ki anyinatanc^ te 
stifled, and the feelings of the individual or kinsman 4mtnigA 
by a denial of justice; ^irfiil^ in oth«r countries, the wdliiiwiiii 
prosequi of the public pvosecutor, stops inmany caaea'any pMi^ 
Cess at the instance of the party injured. Thus, upon tU^ 
great* constitutional question of the right of the private |ivose» 
cuter, Mr Burnet seems to rest not only the pre-emineiM 
of our criminal jurisfHrudence, but the certamty of all oi& 
fenders bdng- prosecuted ad vindidam pubHcmn* I am meal 
ready, as an individual, to pay the just tribute of applause %a 
the Lord Advocate,and the gentlemen who assist him m the mt* 
ministratien of criminal justice in this Courts Biner since I was # 
member of it, I have seen nothing to blame, but, on^e eon^ 
trary, every reason to praise the singularly hmnane and mlU- 
manner in which the< criminal busitiess is conducted. I have 
never seen any serious doubt thrown oat as a plea for the ^^ 
SMier, without its receiving the most candid discBttaion upon' 
the part of his Lordship ; and if a doubt reortltned, the instant 
Abandonment of the case left an example of moderation to faissue^ 
cessors. But, as my brother, Lord Meadowbank, baa dqiieted 
the unjust proceedings both of the Court and of the praaeeutoM 
in former times in glowing colours, we cannot foi^t that them 
were evil times when the moat atrodons conduct took place widf 
r^ard to the prosecution of offenders. And who can-an^t Ahm 
bad times may not again occur ii\ this country ? I am, theviH 
fore, most • anxious that e veiy ^constitutional rights espedally 
that of private {voaecution, winch has been handed down fioiii 
our ancestors, aa the great check and security for -the ^punisi^^ 
ment of* offences ^upMi which our- institutioiial writers * hsm^ 
placed such importance, shall be preserved, and be transadCMl 
unimpaired to our 'posterity. My brother, Lord Afaadowfcaiik^ 
in his very learned statement, deemed ta conceive, that inearty 
times, before the appointment of ^a public prosecutor,^ 'tli# 
preparation of the trial, both as to oolprits and -witnoaoosf 
must have been in the hands of the Justice-Clerk, and of ^ia 
Court. But this certakily proceeds upon a mistake. The Jua* 
tice-Clerk, aldiougk now for a great length of time at the 
head of this Court, then sat at the table an a dark, and issued 
all the exeoutc»aal of the law, in the same way as the pectoil 
bearing a deputation from him now does ; and I could^wiHy 
conceive a greater outrage upon all criminal jurisprudence,' tltoil 
that the Court who was to try the case had the meansof pre^ 
paring the evidence, and aelecting the culprits who w^e to be 
tried before them. But, dreadfol as the repEvaentataons'of 
many of our old trials have been, and disgraoefid aa tbey are 
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W^the cooillry wbere they look place, I do not think that the 
'Hj|{^, Criminal Court ever stood in this, sitiiation.. .After the 
Hffipititiment o£ the Lord Advocate^as public /prosecutor, I also 
iMBceive, -that bis Lordship's view is . equally erroneous ; bo- 
o fc ii e o, instead of the Lord Advocate, as the public proseeo* 
•teif, being the sole person for selectiAg the culprit and the 
witnesses, long after, his appointment,* we find rqieatedsta- 
iBtes giving' encouragement to private prosecutors, and we 
find repeated judgments, in the most important triak, at the 
mlance of individuals. For, although the Lord Advocate is 
mentioned as public prosecutor in the* act 1579, c. 78, yiet, 
in the: course of the 17th cmtury, there are two different 
acts encouraging private parties to prosecute criminally, and 
which shew the universal practice in that respect.- The 
act 1618, c 4, enables the parents or nearest of kin to pro- 
eeottte for the oflfienee of rape, even although the criminal 
eiidettveur io proteet himself by the subsequent consent * of 
the woman ravished* And hy the act »1 671, c. 26, it is pro- 
vided,; that although in the case of convio&m of the thief, 
the stolen goods belonged to the Crown^- yet that they shall, 
\froai that time^ telong.to the person firom whom they weiie 
sifcelen, provided the owner pursue tbeihief uB^^ad sa^etiiiam. 
Anid <we well know, that ^during that poiod, criminal prosecu- 
liliiis were chiefly at the instance <^ private prosecutors. This 
isittpreesly menttooed by Burnet, p. 297, although the con^ 
course of his Majesty's Advocate was added in order tosecure 
j^y interest which die Crown might have, .^d, in the 18lh 
oentuty, in 1728, a trial occurred in the case of CSiaxterisj at 
the instaaee of a private party, for a capital crime, with Ihe cour 
coitfse of his Majestyfs Advocate;.and the concourse having been 
withdrawn imAoediately before the party was proceeding to<triaI^ 
ilifoiaDations were ordered io the Court upon the relevancy of 
the^diarge at thftinstanee of theprivatetprosecutor. Li that case, 
argument was maintained by the most eminent lawyers then ^in 
Smtlandf upon the same ground with, theplea stated in Hare'a 
information ; yet the Court found the libel relevant. It appears 
that die offender in that case had obtained'a remissoon ; but be- 
ing called upon by the Court to say whetber he founded upon 
It^he^ at that time, waved the privilege arising in a great degree 
firasn.it; and the proof having failed, in consequence of which 
\a special verdict was brought in^ . the ptonel was subjected- in 
•iiSOO.ofr danuees and costs. No doubt is fcntevtain^ either 
•by^^Bnmet or Hume, that the Lord Advocate may be compel?* 
Jad to give his concourse. Sir Thomas Hope, who had re- 
fused his. concourse tocan.aotion of reduetion-improbation, b^ 
iiaaseiie conceived the mterest>of the^Crown was to support 
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the dMB alteitipied to be iniproted, wasxibliged Ay tttt-Qmi 
to^giv6 it, iilfthoai^'hiB xight ta ajqpeer fat tSd Groiviii oflib 
th« otlwr «id% waft reserFed. And in the ttuMi <Df ^fiir Jafcai 
•Oonkm^ Madamin) p. it58^ k i^as fbimd, 4hat tim JkAmatl^, 
migbt i^Aise his iiiBtfliio^; althoogli^ ds tfamngljr iiidjMiujMMl ly; 
Lord Alelnore,* m that caaoi if the AdToeato had rdWed' t» 
give his concoiuae, he might have be^ csompeUed W gimil^ 
for e^vieryfOii^ is entitlad to jostit^-'^JUaoAnrM) p; 268. < : : i 
And \^ have had auUijr instanoes, evea in the iftoal recant; 
periods, of proseoutiona finr the higfatet offenoes, at the jnttinm 
of the private par^, with the ooncourse of the pnblie pmeeeii-: 
tor, and many of the aeoused peosona were. not only eoimeted, - 
but .elcecuted. In IdOS, no less than fime persone wvte liiid; 
for their lives^ at the instanoe of i the nearest rehrtioBs idf ttet 
pensoiis killed' by the myitary in a riot -at Aberdeen. InAat 
esse, Uie Lord Advocate refimed to^pro oeout s , rMidino penoB 
' ODidd eoinpel him ; but ke; oonld not refuse Ins eemoousee'; .and 
Colonel Abckenxie, Gaptaau M^Donaoh, and three ather pm^^ 
4Bon^ w«re in this way exposed to the^peinlof dyBirlives^ndtfa^' 
out a sii^le ^lijection beuig stated (m iLoid Gillies^ who wm 
coonsel £ftr one of them, faae mentioned) to the felavm^fr of * 
the libel. ' And, besides, every <me remember% that mtjlrOTHdn 
•these few jrears,- all the- proeeentiims feif fiosgery w«ra at 4bi' 
instanee of the banks, with 'Oonoonrse of the pnblie proeesil^ 
4or$ and in the only case reported, that of the Royid Btali> 
with conoourse of Us Majest/s Advdcate e^oMw^^ Youg^ liiat 
periNMi was eatecated.-^AI^b:ftiMriii, p. 12SL I caniiot oonceive^ 
themfaroj hew a doubt oonld be started^ diat it :wsbB the right 
of tiie private jMroeeeator to pveseeute for a crimhaJ oftinci^ hf 
wMeh he had been injured, and that this right ^eKists* al tUs: 
iSKAnsdkt, in the same vigour diat it eve^ dul initftn law ef 
' SoOdand, and can neither be stifled, Mfitietted, nw afceled by 
the right of the pablip proseentdr, aMbia^ thaanstia^ple 
*insafeis remain in his po^er for keeping tlie faitk whdeh, with 
ther UghiBSt difteivtion^ hefenayhave plec^ed in ftvourcrf'anjr 
'Oflbnderw 

' 'This leads me to consider the rituation of a eoctat crHmM^ 
and the nature of the |voteotibn which can be aflbrded Imn; 
either by thk'Court^ or by the Lord Ad^mcato. I diflhr fintfi 
the view wiiiA hn» been taken by my learned biotherneit 
me^ (i^ord Meodowbank), as te what was^ formerly the laar sf 
'Sbodand, attd the protection which mmi crimimiSf whiin e»* 
anriafed, Cloiild obtain*. I can see no reason to danbt tlie opi^ 
Hibns of Huftie^ of Bmmet, of Mackenaie, and ouv older lam^ 
yers \ and I must even reject the ^ipinion of Lord iiaile% anrii 
ea I r«8pee« it^ in speaking 4yf Maekensne bring inaccnrats or 



ilt^tiii^ 6h 'tMfi fiiibf^. With gf eat diietemte, Sir Gtergd 
Mfi^kdnsie, wfa'6 ^ted fbr k ^eat letigih of time as Lord Ad- 
^^66aie, at a! fieriod when there wais a moi»t lamentable ntimW 
of trials;' Md. fo^* the most'serious Offences, hi a bettisr anthority 
Q^h thJiB subject than Lord Hailes can be, nearly a oehtc^y 
tiM^ktds, f cannot conoeivd that^ with r^ard to the ruled 
aUid 'principles df his own condtfct, and the practice of the law 
at that period, ^ George Mackenbsi^'is' not the * lAost compe- 
tent aAthoHty. Indeed, the adnd^on of a socius^ ais taken 
nMtte &[ by L6rd Meadowbaiik, in the afCrocioug trials referred 
to^' and irhieh ISb Lordship himself admits wer6 so rery bad^ 
o6i]Ai hardly bb received as any aiithority. I am afhdd, that 
if*dk^ horrible periods' were to be ransacK^ there would not 
hb wanti]^ ilk most numerous instances of oppression and m- 
jnifice, directly in the ftcC' of all laW ; ilnd, therefore, I cannot 
o6n^eive that these cases^ can we^ against ihe united opinions of 
all'ouy i^Ftitters, ancient and modero, so fcdly oonfirmed by the 
prtuetic^'of thie Court. I rather Bgt^ with Baron Hume in 
t^^kk; the chahge that began to tidce place in our Iffw, to the 
act 2m Geo. IL Mr Erskine also refers to it; and I really 
cAbn<>t h^lp thinking, that this statute of itself is a complete * 
r6ful!atibtl of iM theory winch my learned brother, (Meadow- 
blink),' has supported with such ingenuity. In 1748, when 
thai' act j^aHB^; could any person have entertained th^ notion, 
tbfM iC^wa^ competent in Scotland to examine a soctt» crimitns'^' 
ot^ thkt he had any indenmity for criminating himself when he 
was so ^xaminiec^ wheil it required a special statute, ^sty for' 
enniinihg hfm, and, secondfyj for preventing his bcong again ' 
tA^ for what he had said' as a witness ? No doubt the statute: 
ia ctonfinedto padibular offences ; but certainly the principles of 
it m%ht have applied to all ofiences; and although it is impbssi- - 
Ue t^ doubt that a general statute should have been obtained,/ 
apptyibg these enactments to dOi crimes whatever ; yet, ^» Mr * 
Hume dbserves, it may have hiid the foundation for a prac- 
tibe in the GoUrt, consistent with this* principle^ But a sta^ 
tnte passed in 1748, is at this moment in in viridi cbservanr* 
iku Nb statute passed since the Union can be obsolete ; and 
it seems to have been utterly impossible that this Court oould 
gtaat' any protection beyond tiie indemnity granted by the 
BkL Now, the indemnity granted by the act could only iq>ply 
t^ the case of the witness when examined in a trial ; and it is 
impomble to apply it, either to any private agreement, which 
may have been entered into between the public j^osecutor 
and the witness, to any thing which may have passed on 
a* precognition, or to any thing but what had been stated 
by- htm as a witness on that trial. -This, I conceive, is the' 

Q 
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high^ extent to wbioh the protection by this act oould.be ex<- 
tended. The first case we have is in 1770» that of JamesoQ, 
only 22 years after the passing of the act, in which the notions* 
of the Court were certainly not very clear or distinct. la. 
Smith and Brodie's case, however, 18 years afterwards, I ad-, 
mit that the Court did give a much more clear opinion ; and,, 
although the opinions delivered by the very first Judges in. 
Scotland, as applicable to the law of Scotland, in 1794, in 
Downie's case, seem to leave great doubt upon the subject; yet 
a^ 40 years have run from the decision in Brodie's case,, 
which has since been confirmed by many others, I ani willing 
to assume, that by the practice of this Court, a.protection has 
been held out, that nothing stated by a witness on a trial shall 
he held to inculpate himself, or that he could be tried foi: the 
same offence as to wliich he had given testimony. But I .can- 
not conceive that any protection could be held put by the 
Court beyond that granted by the statute, or that a court of 
law could give it protection beyond what the statute provided,, 
although, in practice,, it might be extended to other crimes 
than those contained in the statute. As 40 years have there- 
fore elapsed since the trial in the case of Smith and Brodie, in 
which a clear opinion, was given by the Court with r^ard Ux 
this protection, I am willing to bold that, by the practice of the 
Court, a complete protection and immunity has been held out. 
to the witness against his being tried for whatever he has ut- 
tered as a witness criminating himself. Holding this to be . 
the case, tbereforcj I conceive that Hare might have a jNroteo-^ 
tion as to the murder of Campbell, he having been a witness a- 
gainst Burke and M^Dougal in their trial for that murder.. Bu^ 
my doubt is, how far, by his being examined as a witness en^ 
that trial, he could have any protection in the case of the mur- 
der of James Wilson, or in the case of any other trial for mur- 
der^ in which he Vfras not examined as a witness, and could 
not have been examined, no such trial having ever taken place. 
It is very true that Burke was accused, in one indictment, of 
three acts of murder; but there was only one of these acts, 
that as to the murder of Docherty or Campbell, sent to trial. 
The interlocutor of relevancy certainly applied to the whole 
indictment; but the trial was confined entirely to the. tliird 
charge, for the murder of Docherty or Campbell. With ri^rd 
to the two other charges contained in the indictment, as to the 
alleged murders of Wilson and Paterson, it is quite clear that 
no trial either did, or could take place, although the Lord 
Advocate might, upon that indictment, have afterwards pro- 
ceeded to the trial of those other two charges of murder. In- 
deed, they seem to have stood precisely in the same situation as 
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if there had been separate indictments, upon which an interlocu- 
4o^ of relevancy had been pronounced, and which afterwards 
<might be tried or not, a» the public prosecutor thought fit. As I 
was not present at the trial, it is impossible for me to judge of 
the printed account of it. One of my brethren, (Meadowbajik)^ 
seems to admit that it is pretty correct, while Lord Mac- 
kenzie has altered the statement, as represented >to have 
been made by him, and I have no doubt he has done so most 
accurately. But' still I must entertain doubts how far this 
Ck>urt, as a Court of Law, could give any protection to Hare, 
as a witness, with regard to thqse two charges, as to Wilson 
and Paterson, «r any other cases in which Burke never 
was tried. And -I conceive, that as it is only by a per- 
son being examined as a witness in a particular trial, that 
the Court can extend its protection to the crime as to 
which he has been examined, this cannot be extended to 
cases in which he was not examined, and as to which thp 
Court must be totally ignorant. With regard to any crimfcs 
not contained in the three acts charged in the indictment, I 
conceive it would be impossible to claim any protection, at 
least from this Court, as a Court of lawJ And upon the same 
ground, although this protection extends to the case of Doch- 
erty, in which he had been examined, f cannot conceive how 
it can be extended to the other cases as to which he was told 
not a question could be put to him, and in consequence of 
which he declined to answer every question that was put to 
him wit^ regard to any other murder, and particularly the 
murder which had taken place in his own house, in October. 
It is surely ^ot enough that a libel has been executed, con- 
taining three charges, and that a person has been cited as a 
witness on the indictment, to give any protection as to the 
.'Cases which were not tried. Supposing that the private party 
had discovered evidence to accuse any of the witnesses cited to 
prove the indictment as to Wilson or Paterson, of being art 
and part in either of these murders, and who had never been 
examined at all as to Docherty, could they have pleaded 
the protection of this Court, or an exemption from trials 
because their names had been in the list of witnesses in 
the indictment, containing those charges against Burke, but 
which had never been tried? Upon the same ground, I 
conceive, that although Hare was examined on the trial of 
Burke and M^Dougal, as to the murder of Docherty, he 
unquestionably was never examined, nor was one question 
put to him, nor could it have been put to him, with regard 
either to Wilson or Paterson, without his being told t^at he 
. was not bound to answer it; and he accordingly declined to 
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m a ^ti^i^^i^r^ ivgard to tl^jo jcase of C«i«pbdl ^km^ l4oiM$ 
see 'hofj' this cpold ^ve him aiiy privilege or prpt^fioil 19 t|ie 
case pf ^flson o|r P^U^jsrspp, px as to any oth^ aff^e«[} m w\^ 
inewwA not e^camiiied. For if I puden^bapd the UvA at att^ il 
lit l^as ]b^n pripted? it was antirely eonliiied tQ ^e mpiddr^^ 
;Oamp]bell/ and it wi|s not competent to pi|t a qiUBstkni to feiai 
f^ relation to Wilson or Patenon. ipQd IliKer^fiiyrey gmnf 
<Dyery possiJble effect to ^be statute 2l8t QfUQ. II» mi tH 
everj thi^ that hi|s been stated by om institatioQBl wiil^ 
crs> l^ufiie and oumet, and to the decision jn tbe I9m eC 
3nutii aqd Brodie, which has been followed in pracfaop WSfi 
that time, I can find no authority for this Court pjtUmAf 
iilg' its protection beyond the case in which tbQ penM^R Jl^^tAt 
)ifg it had been examined as a witness Indeed, if thie Coart 
pan extend this protection 90 as to prevqat aU investigatioa 
wljatever by the private party, mthet b$ c<^se<|aeao9 of an 
^gr|^In^nt with thie public prosecutor, or with regard to <^the( 
cases no$ tried before them, it would confer upon the. paUiff 
prosecutor, or upon thip Court, powers which tixe QcctWfh the 
great fountain of mercy, do^ not possess. I have already 
atate^f ^bat I conceive that the Advocate is bound to fqlfil htt 
pledge, and (Nreserve his faith, ev«i to th^ greatest Ggrinmia| 
^t evqr existed ;--a|id his Lordship has the most ample mwK 
]n his power of ^oipg so, ii| the most constitutional maimcK^ 
t>y procuring a remission from the Croi^n, or a pavdPOf ftf 
wt^ich lie cannot in vain apply. By acting in this mmneriik$ 
rights of all parties might be preserved : fqr, by a TUMty ^ 
statutes, the Crown cannot grant a remission or pturdmi, watb^ 
9ut subjecting the party to find caution for Che aW9t|imfi||t» 
These statiftes are mentioneji by ^aron Hume, Vpl. I, pi. 999fi 
and cases are, unfortunately^ found in our bjDoks, wWa tk# 
parties not being able to fiqd caution for the assythmesRt, men 
actually executed. This happened in the case of OoiUb l^oa* 
tiohed by Hume in a note. Vol. I^ p. 28P. This tends |0flim 
the serious nature of assythmmit^ by our law, wliich ia to|iiB| 
different from the civil claims of reparation, whi^h vamy \^ ^f^ 
plied to every ^ase where ap injury has hem- sustained) vbA 
eventothecaseof a party acquitted of a crime. But aeaythmfitl 
^^an only be claime^ in the jfirsi plac^ wh^ tlie piaae) 19 
fou^d guilty of culpable homicide. If he wem fouiid g«9ty el 
murd^, no assythment oaa be claimed. And, seofmdfyd it if dn^ 
wben ,the sentence or proceedupigs are prevented by a rcaoaamw 
or a pardon. And assythmeut cannot be claimed in any otW 
ciirciupBtanccs.' It is- shewn by Madauriui p.. &9, that a tfsMh 
sipn, so late as ttie year 17.17, was held equiyaleil^t to aiP adh 



aip^pf ^pij^ m^ a^ thie pfirty'M^Jd not diereky b^ 
dq^ved of )ii| wffjfihn^tnaL In t)ie «4w pf .Af^Upph^ wh^ 
irts ooniricted of murder, bat was pardoned from some excep- 
tak^ tp the yordicty tlie Court feiipd thep^irdon did^iot 
f;hp claim for aoqrfbment due ez delk^-^MBehainxk 
p* 1S6. And ifxe jcivUeourt, ii^ that ct^ie, refiiped a cesno for 
turutHf JBa the ^^s^ythmept was ^ punUiiipent dp0 esr deticfo. I 
f|hi|ll Qot go OYfnr the other P98ei^ ao well stated by Lord Oilliec^, 
fBKcepHto make a single remark on the case of (i^thhall. I9 
that case thero )iad neither beep a trii^, remission} nor pardon. 
Put Alb^rnethy of Mayen, the . person accused in this indjctr 
ment, had escaped, and sentence of fugitation upon the iur 
Sietme^U for murder, bad been propounced agaipst him. The 
qp^stfon Wf^ whether this fugitation afforded such prim^ 
facie eyidence of murder, as to warrant assythment against I^ord 
Fiff, the dona^r of the escheat, op whether it pnly amount^ 
to a eqntempt of the (Court? It was there maintained, th^t 
in Campbell's case, the Court had beep almost unanimously iof 
Ojpnion, that an assythment could pot be pl^m^ either whj^e 
a oajutal puniphuwnt bad been infficted, pr wh^re thfJ crjnripal 
hp4 P^ ^^^ brought tp firpd. It was clepr, that the Court <^ 
Session could not admit a proof of murder, nor had i^. eyer 
dope so* Thp Court at fi|rst found, by the narrpw^ ma|or* 
ity, that pp. assythment was due, but ^terwprds found assythr 
|Be»t due. Apd Mr Hume, in considering the question of a^ 
sythpiept, thinks thip a mo^t dopbtful authority. And \ c^^ 
^ainly epfertain the same doubts^ as fugitation did not iiifprd 
the same evidence of g^t, a^ either a remissipn pr pardon 
necessarily did. Of course, if the (Court dp alter the ShPr 
nff's jpii^iment, ei^l^er they, or the Iiord Adyoeate, hy this 
means, can depriye this party, apd every pnyate party whut? 
eirer^ of aa^thn^pt. Yet, the King, as tl|e ^oje fopptain of 
mercy, cpuld ppt^ by granting p rcffufisiop or pardon, pxclpde 
the psqrthm^pt. So that, in this way, by the st»ppipg of all 
procedure, this Comii pipy )p|ve ^he po^er of plpcipg ind^vi? 
4pa|p ip a situatiop wlpi;]) t^he Crpwp its^f, by a pfud<m or 
remissipp} cppl^ npt do. Th^ Lorfl A^vpcpte piay redeem h)l 
pledge l^ a renus^iw or pardop, — ^but ncdtlier of thes^ could 
^pi4vp a ppivp^ V^ ^ 4iose rights pf prosecution, whi<4l h^ 
ppquflBtipnahly epjpys. Apsythment prises pnly whep a cHme 
boa b^ep popimit^d, and has lipep provp4 pr adputt^ hyp 
imtiission or pardon* But how can tips be jp^vpd, if all investl*' 
gplipp 119 ^pMifpitly stoppfid? No assythpient cap take place 
in the case of Burke. There the vengeance pf the law hPs 
had itQ foil effect, ppd llare n^ay be protected by the practice 
of th^ Cpiprt ; lipt I dopbt nittch how.fiur tips Q>i]9t W epy 
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ngbt -fo stop the private party in a prosecution in a ease ill 
which Hare has not been examined as a witniesB. 

'Lord Justice-Clerk. — ^My Lords, We are called upon, on 
the present occasion, to decide an important question in the 
criminal iaw of Scotland, and one that deeply afiects the prac^ 
tice of this Court, in a material department of that law. And 
eonsidering its importance, both in a general point of view, and 
as it r^ards the int^ests of the parties, none of us can regret 
that we have allowed it to be discussed in the fullest and most 
deliberate manner, and with very able assistance from both 
sides of tlie Bar. 

We are now to decide, whether the prayer of the bill of ad- 
vocation, and suspension and liberation, presented to us in the 
name of William Hare, is a legal and competent one, and 
ought to be granted? He prays for immediate liberation, and 
a stay of all farther proceedings in the precognition com* 
meneed by the respondents against him, as guilty of the mur- 
der of James Wilson, their near kinsman, upon the ground 
that, in consequence of the facts set forth in the bill, these re- 
spondents are not, by law, entitled to bring him to trial for 
that offence. 

As to the objection that this application is not made in the 
proper time, it humbly appears to me, (with mj brother on my 
right hand) to be ill-founded. Because, if it is not competent 
for the respondents to bring the prisoner to trial, it is manifest 
that he has a direct interest to insist for immediate liberation 
from that legal detention and confinement to which persons ac- 
cused of capital crimes, for which they must answer in this 
Court, are necessarily subjected, as well as to have the pre- 
cognition against him entirely quashed. 

In considering this question, it is proper JLo attend, in the 
JbrM place, to the situation in which the prisoner. Hare, ac- 
tually stands at the present moteent ; — 2dfyj to the legal con- 
sequences that follow fron^ that situation. 

Now, as to the /oi^ upon wMch he relies, — they are to be 
found set forth in the bill of suspension, — in the numly, straight- 
forward, and expliot statement contained in the answers of the 
Lord Advocate, put in at the desire of the Court, and which, 
I agree with all your Lordships, do him so much honour, — and 
in the actual examination of Hare, as a witness on the trial of 
Burke, under the indictment charging him with three acts of 
the crime of murd^, including that of James Wilson, the indi- 
vidual now in question. 

From the statement of the Lord Advocate, it is placed be- 
yond all doubt, that with a view to the public interest alone, 
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lie rqsorted to the coime therein detailed. Arid conaideriiig- 
the atrocious, extraordinary, and unexampled nature of tlie. 
crimes to which his attention had been called, — the infinite 
ilD^yportance of avoiding the risk of the escape from punish- 
nient of all who then appeared implicated in these crimes, — 
and the« immense advantage of a public example from a con- 
yiction, — ^be did exercise a vnsfi and sound discretion, in betak* 
i|ig himself to the evidence of Hare and his wife, and giving, 
the ajBSuirance stated in his answers. 

It,, moreover, appears to me, that the propriety and wisdom 
of the conduct of the public prosecutor, in r^;ard to tlie im-^ 
portant and delicate duty he l^d to perform, have been most 
fi41y evinced by the result of the trial and conviction of William 
Burke. If, instead of following the course he did, he had indicted 
Hare and Ids wife, along with the other prisoners, for the mur- 
der of Docher^, (the public prosecutor having then, according 
to his own statement, no sufficient information regarding the 
murders of Wilson and Paterson,) and had failed to obtain a. 
vjerdict, against the certainty of which not being the case, no 
one will venture to give an opinion, — ^it may be considered 
what would then have been the feeling of the public in regard 
to such a proceeding. 

Keeping the above circumstances in view, and attending 
particularly to the nature and structure of the indictment ex- 
Ubited i^gainst Burke and Macdougal, charging the single 
crime of murder in the three specific aots a^dnst Mary Pater- 
son, James Wilson, and Mrs Docherty, or . Campbell, all 
alleged to be perpetrated in the same way, and with the same 
intent, viz. for the sale of the bodies for dissection, in the list 
of witnesses subjoined to which, Hare and hia wife were in- 
cluded, — ^the interlocutor of the Court finding the whok in* 
dictment relevant to infer the pains of law, but, upon the mo- 
tion of the prisoners, allowing the separation of the charges, 
and the trial then to proceed as to the murder of Doch^ty 
alone, — the subsequent direction, at the desire of the prisoners^ 
given to Hare, to confine his statement to the case of Docher* 
ty,*-the examination which he then underwent, both for the . 
prosecution and the prisoners, is to be carefully attended to. 

To those who heard, or have read an accurate account of, 
that examination, it must be manifest, that though directed to , 
sneak only to the particular act of the murder of Docherty, 
JBare did swear to circumstances that have a most direct ten- . 
dency, not only to criminate himself, but to establish a guilty 
connexion with Burke, whose guilt in the murder of Wilson, aa 
laid in Hare's own house, is specifically charged in the indict- 
ment. He swears to his having become acquainted with . 
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Siirkc about a year iigo,-^^1;o his being familiar *^^h ^ UMt^ 
*'shot^^ and what it meant, and -its liavifig fi^uently becat 
liscd by' Burke^-^to thb manlie^ in wbi^h'Dochearty*^ bbdy nw' 
Bold, — and to his having got money, through Buifke, f&tVl^' 
dies, on other occasions, thotigli they had had no qnarrek kl^t 
if. It i^ iibpo^sible, therefore, for any man t6 dttoy, tkit 
though, in reference to certain questions, he did, under an^ 
tbority of the^ Court, (which shall be notilced more partieuhvfy 
hereafter), decline making answers^ ih the language of Kb own' 
information, < Hare did suirrotind himnelf with dangeris' fibo^ 

** that examiii^tion. * 

•■■ '■••• ' « *•» 

'■' It rematiis, then, to be cMrid6l^ #haf are the legsStmii^ 
fences of a person' in H^e^i6 silSuiitioli b^inj^ so dbalt with;^-*- 
^gty in rcgai'd to the public prose<;iitor hinudf ; aildj Moondl^v 
ih regard to the private parties in this cialsel . 

TVnn'e it' aif>pe^ to iti^, that according' to ihe longand o^ 
tablished usage of the criraimil lavr of Scotland, itr is fle 
undoiibted privilege of his Majesty's Advockte^ who j^rdie- 
elites for the'int^ests of the whole of the cdthmunify,* to'selebl 
from fbdse suspected of crimes, and to use, asf witnesses, sitdr 
persons, whose evidence he deems material- to the aids of pob^ 
Kc justice; and tx> assure them', that upon giving evidence, he 
^I never bribg thiem to triU for their concern in the tn^ 
aSetion^ ^' to which' Ihey are examined, — it is now a' fix* 
cid^ priiicTpIe of law, that Gie fact of the socius eriminb faafnng 
b^en exanrihed/ and given evidence, operates an entail immu* 
liity from any prosecutioti or trialoh accotint of thact tiransad-' 
tion. ' ' • 

' It is no doiibt true, fhat it appears, thkt at an eal^y pe* 
itoA in our Ihw, the objection to the admission of a 9Mns 
^nHnis to gife evidence ia a criminal trial waii genendly sus- 
tained ; though in regard to one species of «iime, yvtijbrgei^ 
it seems, «ven according to' Utackenzte^ and 'otbei' inters, id- 
wliy^ tb'have be(!n disregafded; And I see also, in a ciVJJ 
ift JaAoary 1582, that of the Stranger Memhtga t. 
of Edinburgh, that socii criminis in regard to cuia of piraie^'^ 
though objected to. Were received* Other important inslattbes 
of the adbnissioh of adoomplices, have this day been poitttsd 
dut to your Lordships. 

' In the progress of society, however, and the increaaa «f 
ctimes*, mahy of which it became obvious could never be di^* 
t^ctcd without resorting to their evidence, 8ocU crindm$ vtme 
tb be acknowledged as admissible witnesses, in * regaard to all 
cfrfmes. This progress in our law will in no degree f^^^ar 
^tirprisxng, when* it is recollected how 'gradimlly only theottDy 
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<))bjcBtii9n^ fermt^vly sustained agvnst mritoMmst — ^finom 
8ex,«nrlNnDg douMMtie aervanto, — and in other situatmui, aa 
laid dojvii by Maokanzte, and other early .writers,— came to be 
diai^^pupded* . : 

In refiBranoe, however, to the objection arising firom the sup-* 
paoed inlefesft of accomplices to screen themselves at the expenso 
of .Qthera» and in order to pUuse them in the same attitude aa 
other wi^esses, exeept as to the credit due to their testimony, 
which must always^ remain for consideration, it came to be a 
qnestioo, how such objection could be obviated^ and it oer-<> 
tainly appears, that fonnerly, in some cases at least, this was 
acoomptished by the grant of an express remission of the crim% 
•We see^ .accordingly, in the. case of Nicholson of Tillicoultry^ 
Tth^Deii^mliec 1696, • that the Lords demurred to the receiving 
soar 4is; witnesses, unless the objectiDn were; removed by a 
remission, as waa practised in tlMBcase of Salton's forfeiture : 
And von; this scruple the Lord Advocate stqferseded io inmstfor 
mint time, according 'to Lord Fountainhall. . 

iBut that the actual grant of remission was not always a- 
dopted, .even during a great part of the last century, seems 
manifest from the case of Young, tried . for forgery before the 
Genrt of Session, at the instance of the Royal Bank, with 
<M)tiooiur8e of the Lord . Advocate, 8d July 1750^ where the 
objection ;to a socims mmtmis, (the most dangerous of the 
persons ooncenled m the crime, as noticed by Kilkecran,) 
was taken and repelled; but in order to affect his credit, he was 
allowed to be ariced by the pannel, whether he had the promise 
of a pardoMf to which he deponed in the negative ; and th^re 
is no indication^ from the Report, that a remission had either 
then been obtained, or was directed to be {nrocured. 

.While accomplices must .have continued to be received in 
oAer cases, the question of their admiambUUy was not again 
discussed, till the case of Macdonaldand Jameson in 1770^ 
when « it does seem, that in answer to the objection, it had 
not been argued, that by being examined, the accomplice would 
be eooempfed from prosecution^ but only that he might hope for 
impunity. 

. It is unnecessary to inquire, whether the answer that was thus 
made proceeded upon a correct assumption ^ the ueage^ and 
practice qfthe CourtBi its date, or not; it only appearing that the 
objection was repelled, as the point came to be solemnly argued 
eighteen years thereafiker, by the first abikties of the Bar, and 
the matter finally set at rest, by the solemn and deliberate 
judgment of the^ Court. This occurred in the noted trial of 
Smith and JJrodte, in August 1788. I refer to the edition 
poUiahed by Mr Morrison,, the agent for Smith, whickdoss 



aot maleriatff diflfar iroiti^^that if Mr Groetkr'Mi^'MitnMI 

Maelf w reielrred to Jby Bar4Mi Hbum. Iq ihaU case^ a» Mi$«ie- 
tiD» waft tiik^B to the . adttwibility of Aadsenw MmM^ «& 
avowed accomplice, and whoM evidence^ Bkmg with that of ai^ 
other peraonin tiie aame aitueiion, ick^a(ft^todeelfiive of tlM giiH 
of theaoomed. The objeotiow wa» fitfll^JOtaflled^wMi tlte id- 
legation tfiat a bai^m waa SMde hy tho^CHieriff with AnuBa^ 
i0pt0cmre Aim km Akgettifspagdmt 4Miooiiditafm<tf hia aeenififlig 
tfaepanneku The ojanionof AeCoKWtwaawaaailttdwei&Tei^ 
liag the objeotioti, — andfto^deaa waathefaMrhiidtekei* that die 
Lard JiistieeClei?k wouldhavdlji say a wotd upon it ; bui, ill drii^ 
iSBring hfaopinioiiy Lai'dEeli^grove, lifter advetftiag to the apeeU 
<»EOaiiiataiieea'of i&e id%iftf te^^ «Epreeseahlmoelf intheib 
iMtdai^^r^ I aaa likewite of^^uiioii, thiiKtbeee do net go to Us 
t adawhnbiUly ; fbr/yirak''Lonl8hipB. will'Dheonro^ dkat Aiadite 
f ^caniiot' poedbly be nmder any temptataon bow to aeettae'tht 
^. ftamAy IB coneequeiioe of 4hat bavgaia* tt I tmderMaiid Hie 
^ law, my Lords, the eaUiag any person as a witaeaa esi a tnrf, 
^ Ja eonplelely d^arting from aay right to indict that pertNm 
^ faiaaMliv as being guilty of tlie crime oonoemil^ which he 
^ is oalled as a witness. ' 

A jsstmre solemn adjudication, <^ any point of law, nerer wa^ 
l^ven. on. any occasibn whatever. It has accordingly been 
held to settle the;hrar ever since; and has been falowed 
in innamerabliB inatances^ in this C^urt, and on all Ms <nr^ 
eaitSi* 

:• The fact is^ that it appearalrom die reeevd, which I ha^««ex^ 
aaiined, that sevem years prior <to its date, in the noied trial bf 
Dana and Kay,. bef<M-e. my. Lorda Justice-Clerk Miller and 
Qarden8ton% for the rablNary of Provost Hntdueos of Apt, 
Bem^ MiUeTf an avowod aecompKeeyaBd who had takeib an 
active part in tlie crimen v^ie, witho«t<ob)eodon, Examined as a 
aritnessilbr the Crown, and gave most important teslimony.in 
the case,, which terminated in the ci^tdi conviction of the 
pannels, i their counsd being a gentlmnan whot was ' no grtnter 
*. >of [^sepositionB, ^ inconsistent with the law, and who was 
latdy a Judge of this Court. * There is no trace in the record^ 
hewevsr, .of any i«missi0n or pardon havings been then fcamfled 
on^ im segarditct that aceiMBiduse. 

But the judgment, of the Court, in the case of Saiitk a&4 
Bvodia, is, of more importance, from another ^ ciromnstaiice^ 
winch oocnrned, in regard to aaodier objection tiriren to dit 
eyther aflooBi|diae, who was also adduced' against iStte jlrisoneM. 
The objection of being an aeooraplioe was not renev^ed as H^ 
hiaft^ ; but it was specially objected, that John Brown, dKat 
Moaae, had been rendered infiwBSHSj bya^tmvietie&gttd'ssa*- 



Ipipft tpmoiaMs^ At the Old BaU^* • Tbai olgedtioii ivas im(- 
09fm^ f^Y ^ pf qduclion. of* the King's j^ardon Jar thai par- 
4i0$k!rj:an9ief and tfiercby dcuDg. away ttie infamy crealed by 
.1^ .T^^aqawjeri^ ffif^ftinad hy the Oonrt; aad^Ule thek 
att«ntioii was tkis oalled to (he effeet of the ^-doo produced^ 
^lieirapuQmigmdac^ was aeoeswiry, ra 

r^m^d tq the chjectium ta the aooiaw mmsM) and diat the mer^ 
^ae^ fi^f ^vj^g evidc^cae eatai^liahed abaolute unmuoilyy must be 
h^ ta :h«¥e 4ie most dedsive effect. 

. Whatever, therefore, may be the law of Knghnd upen tins 
fiomi, as it as. laid down in {(hUipps and RaawU, and fully eM- 
j^ooB^^ed by I^d Mapsfield^ in the case of Mrs Rodd^ wUbb, 
horwevQr, difl^ra from ours niMre «»>&n»than m wbticmeey there 
certainly ican now eidst Boibmbt as^to the rule of die CriaBiiiial 
Juaw of jSeotland* Aoesrding to the law of England, where an 
4iecompliQe gives evidenos, thoogh he is not at the moment a»- 
§mr^ thai he is, 00 9x00^ secure from all future trial; yet he h 
iL<d4 so completely .entitfed to his pardon, that the Judge vfill 
j^mit him tp baily and, if it is attempted to try him, will stop 
4he triah tUl he Ims an o|^rinnityof applying for a pardon. 
In our law, on the other hand, it has be^ fixed by scdemn 
de^UBiony a^d impregnable usage, that the act of giving evir 
fi^M^itt a criminal trial, does, ipsofaniOi secure the aeoonv- 
jplife fromaU prosepution or ({iieBtion for the crime or trana- 
SiOtion with regard to which he has given evidence- 
How the principle came to be adopted and acted on hy the 
•Courjt,^ it is superfluous to inquire; \m^ as noticed by Baron 
Jiumsb it is most likely that it arose from attending to 1^ 
enactmea(t of the 21 Geo. IL chap* 84, sec^ 20.-^That act for 
i«|iresBion of thefts and deprecations of cattle in the Hi^i- 
lands, provides. That in all .trials, therefore, * it shall not b^ 
f aUowed to be a good objection to any witness produced for 
.f pifMn^such libel or indictment, that he 'was himself part^- 
^ ideps^ or sodua crimisM^ nor shall the evidence given by suoh 
\ witness ,be,made use of agaiiiBt himself, auir«AaffA«A6^ /toMe 
\ iff b^protpon^far ki$ Ofxusion ioihe<^bicej which he. shall, 
^ ^ a witness, give evidence tliat the same was committed by 
.* . itbe prisoner or, panuf 1, in whose trial be shall be so adduced, 
^ or that such prisoner or pannel was art and part thereof^ any 
*. li|w, customn or usage te the contrary, notwithstanding--' 

,T|io|igh.aware of the succeeding clause. which has been ro- 
i(erred to. by. Lord Pitmilly ; yet, seeing that saich was the d^ 
cjtersd will of the legislature in rpCerence to the security thus 
aJKocded to accomplices in this .particular 4»ime, it was by no 
miSSps, u^kely that, when it came,. to be established in pract«> 
iiOB, ttiyi ac9«in[dipeB- were admisfiaiUe in ajl crimes wfaatsojiiMiffe*^ 
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disregarded, the Court should have been led to ^pj>ly tlf^^ ttou? 
principle, by at last declaring, thai tiiefdctdf^givh^eeiiknte 
f» a cfimifud trialy did of itsdf aj^lbrd compile vnde^^ 
ittccompiice, ' ' ^ 

That the authority of the decision in the dsm of Sodllh and 
Brodie is in no degree weakened by any thing thlit to6k pla6e 
-in fhe subsequent trial of Downie for High Treason in ITM, 
f 8 obvious irom attending to the language both of th<^ Bitr and 
'the Bench upon that occasion. 

Mr Glerk, counsel for Downie, then maintained, that, * in 
< the Scots criminal Courts, when a socius crimi^ is ad- 
' duced as a witness for the Crown, he is told by the Judge that 

* his evidence will not militate agunst himself: and 'even, that 

* by giving his evidence, he is iseciired from any fotore prose- 
' cution upon the facts to which it relates. ' 

The opinions of the Lords President and Chief Baron, though 
supposed in the passages referred to in the respondents ififor- 
mation, to narrow the privilege of an accomplice, cannot, upon 
an attentive consideration of them, 4ead to any conclusion 
which can detract irom the weight of the decision in the cise 
of Smith and Brodie. These eminent persons, though con- 
versant Wkh the duties of public prosecutor, had nottheikifli^es 
sat as Judgeis in this Court. It is from those, therefore, ■ that 
so sat; and whose niinds had c^mstantly been directed to die 
'subject, that an exposition of the law of Scotland wtes' eUefly 
to be expected; Accordingly, Lord Eskgrove, the senun' Jiidj^ 
of this Court, then present, did give an able and ImnindB -opi- 
nion upon the point, part of which only is recited by Ae re- 
spondents ; but the whole of which it is particularly iiecMsary 
•to attend to. ' 

His Lordship said, — * I think it fit to say a few words tin 

* this subject, as being the senior judge (now present) nf the 
^ Court of Justiciary, in whi<^ (>)urt I have sat nkie yeitts, 

* and had before attended it ever since 1 came to the Btr. 
^ I never dotd>ted that the law of Scotland now stttids as it 
^ has been explained, both by your Lordship md the Lord 

* Chief Baron. In this country, and I believe in every c6an- 
' try which has a regular constitution and government, $ttcu 

* criminis are admismble witnesses in trials -for crim«si and, 
^ indeed, in many cases, justice could not be done, n<yr the 

* greatest criminals convicted, without the aid of ^iicii m- 

* dence; accordingly, very few cases have been tried,' at any 

* time, of a complicated nature, in which many persons* have 

* been concerned, where socit criminis were not examined; — 
^ but I never knew an attempt made by the prosecutor to bring 
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^' aftemvirds'to^tlriai for the samecrime;' any person who had 
^^ heea^ejamSskti'aB a witness upon that crime, to-whichhe had 
^'l^toa acdespary. and who had not refused to give evidence, 
^^httl 'had 'given evidence. I had conceived a notion in my 

* own* mind, that if such an attempt should he made, the 
'*^ jud^^es who are to determine upon the law of the land, as it 
^ strubes them, would not suffer a person so circumstanced, to 
^ be subjected to a trial ; and, consequently) that it is not op- 
*^' tienal for the public prosecutor to bring him to trial or not, 
^ for that the Court would interfere and prevent such trial 
•< prooeedii^, although that case has not yet occured. [Here 
^ the public prosecutor has thought fit to bring, by sub pcmOy 
:<:to give evidence, a person who» in the language of England, 

' is an associate in the crime ; and if that person should sa^ 
*^ nothiBg after he is sworn, it would not prevent him fi'om be- 

' ing tried; but his giving evidence is the thing that nmst 
'^ aeeure him. I did not, however, conceive, that the question 
*^ now put te Mr Aitcheson could have led to the discussion of 
<^ this pointy because he formerly gave eridence in a case tliat 
•^ was tried upon a charge for sedition, respecting what .is 
^ called the British Convention, in consequence of having 
'^ been told, that his giving evidence waa. to secure- him 
■1^. *kem hemg tried for any crime, whethj^r lender the name of 
*^f treason or sedition, arising out of his having been a member 
'^ of the British Convention. ] * I therefore think, there is no 
** place for the objection in his case, and with respect to any 
^ other witnesses who may have been accomplices. I am of 

* tJie same o|Hnion with your Lordships: it is not impotent 
> for the prisoner's coonisel to object, although the witness 
^ himself may decline to answer to. questions, tending to 
^ criminate himself; but if he chooses to answer, and gives 
^ evidence, I conceive, he will be secure against any future 
^ pvoa^uiion. '—(State Trials, Vol. XXIV. p. 33). 

* It oahnot fail to be here observed, how important this opi- 
nion is in the present question. It lays down in the most un- 
quidified terms, that though brought forward as a witnesa ii» a 
-trial for sedition, Aitcheson had an assurance of security against 
tall trial, either for treason or sedition arising out of the pro- 
ceedings of the British convention, as to which he had been 
enamii^ ; and which proceedings had, ip fact, been brought 
forward in Downie's trial for h^h treason. This shows, in 
4he dearest manner, that the security that is afforded to an ac- 
4M>mplice when giving evidence, is not to be narrowly orjudaicaUy 
iiHtierprtkd. If he fiiirly and openly answers the questions 

'The passage within brackets, was omitted in the quotation of Lord Eskgrove^s 
^ ' speech, given in tfae Information^or the Wilson^ -.^Di . 
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^¥Ilich ^re put to him»---4fbe i?ea<jHy 4WgtW )iiii|. eoitjimni 
with the aceuse^f and the pnnu^ction Aa( is the #tt)geft (tf Ui 
triali — ^if no at^mpt is madc^ to I^eep.hack f sieM stiniQig^ jqil^- 
tating 9gain^ il^e witness hij|i8elf,-*-^«iid if! spcb iiiat|ei9..^B^ 
disclosed as strongly bear upon other acts of the spm^ crimen u» 
wliich the parties have been engaged* — ^it is numifaijly from th^ 
above opinion of my Lord Eshgroye^ that the shield pf thc^ hx^ 
is sufficient to protect such a mtness effectually ; wd that i^ 
is contrary to the plainesi( iQas^ims of justice ^nd &ir dealing* If 
allow liim to be put into the jeopardy of trial for thf . eoncem 
he nuty have had in the transaction, as to wkU^ Mfi bl|« gil^ 
evidence. 

, lliat the same views of the law haye subsequQutly been, epH 
Ibrtained and acted on by the Cpurt^ is deinonstratod by tfas 
{proceedings that took place in the ^$e qf Drffffianh whf j^as 
tried for murder in February 1807. I was^ myself tl>e fBOjiiMiei 
for the prisoner, who took that objectioui and was ^ fiii^piQt 
cessful in persuading a majority of the Conrt» to iwjec^ a mJ^ 
diet J offered as a witness against the prisons, upon t^ (p0|ipd| 
tliat as he was himself implicated in the .affiray out of irhpck 
the slaughter in question had originated* and was Uien ic^ ova« 
tody, by military authorityi and liable to be tried l^ a.iMWt^ 
martial, for a military offence, the Court could not prot(^ him 
against the consequences of such prosecution ; andt tj^^refcpre^ 
Jhe was inadmissible as a witness, on the score .of havii|g « 
4ilrect interest to criminate the prisoiier. The like .p^ectioi^ 
was renewed as to another witness; but having berm fuUy, 
.debated, the majority of the Court concurred with the t^iett 
Ziord Justice-Clerk, in finding the oljection was ill-fomidedi 
and declaring, tliat the fact of,Uie witness having been examiaed 
jon a criminal trial in this Court, was> of i|aelf, swffickmi te 
f^oUct him /torn any prosecution or triaj^ in any amrt w^itffch 
every on account qf the transactions as to which he uh»s ^ao^fminr- 
ed ; and though a protest^ somewhat irregularly, .i^as attemfMi 
to be offered in Court, by Lord Cathcart, the CoiX&inander fii^ 
the Forces, it was intimated, that while no such protect would 
be received, the warrant of the Court would bo effiiotiial for 
the entire security of the witness* 

When this proceeding is fairly considered, it ^e)i9» bc^ff 
strongly established our predecessors considered the jgftf^f^^, 
Ijon of a witness in such a situation to be, and how bi^iad ^pijl. 
extensive in its effects, such protection truly is^-— as th^ Coinl^: 
in fact, directly negatived the power of another. iadivjidu^>4aiii4: 
in a different tribunals to molest by tnaJt th<$ witneif^.wbp ^ 
been called f>n to give evidence in this Court. 

It is unnecessary to uoticc how innummeraj^le the^pi^ifKe,. 
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iiMi W^a^^Bte now stttin^ h^re have Entered on office, in 
whidi tKo law ISO etponnded has been declared and acted on ; 
atitf th^miMt solemn aaBuranoes giyen to acoomjplices, whose evi- 
4^t6 wehl dbrMtly to affect the lives of pannels, that by the fact 
of tbDir being call^ into Conrt, and gtving* evidence for the 
CVown, wfthottt anj pardon having been prodaced, or directed 
to be applieid for at the re<k>mtnendation of the Couli;, they 
#el« for ever exempted from all prosecution, for any concern 
Hkef may have had in the transacMons that were the subject 
t>f investigation; and that the only risk they could run, was 
frcttr their being guilty of petjury or prevarication. 

It Is a most important observation^ as made by Lord Mac-* 
ksbrfe, that though the rule and practice of this Court has 
been noikniousj no man has ever called on the Legislature to 
interfere with tbem, as differing from the law of England. It 
dm never be overlooked, that no instance has bera, or can 
be pointed out, in which, when answering questions, an ac- 
complice, though not coming np to the full expectation of the 
prosecutor, has been committed for the purpose of being him- 
sislf tried ; although instances of commitment for perjury or 
prevaricatiom, may often have occurred ; which could only 
have arisen from the universal opinion, tikat tie rule of law was 
sacred and' imnoUMe. 

-' It mustlSurther be obvious, that this protection would, in 
reality, be in a great measure nugatory, were it to be held, 
lliat nUder an Indictment; charging various acts of the same 
drime, it would be competent for the public prosecutor, after 
hiA^g availed himself of the evidence of an accomplice as to 
mrtM of thie acts, to Atop short in his investigation of others, 
aaid then to turn round and prosecute the witness criminally. 
As SQch a proceeding would be contrary to the plainest prin- 
cipiss of fairness and honesty, it would, Undoubtedly, if at- 
tempted by any public prosecutor, be disallowed by the Courts 
as cnreetly tepugnaht to the principles of the law, the witness 
having, in no respect, refused to perform, what he had been 
assured, would secure absolute safety. 

There have not, however, been wanting cases, in which, if 
It had ever been supposed possible that the public prosecutor, 
afblr Cfldling accomplices as witnesses, was still entitled to pro- 
setot^ them for otlier acts arising out of the same transaction, 
as to whic^h they had not fully given evidence, it might htive 
been snppoi^ed desirable to resort to such a proceeding. On 
the Mth of March 1812, three persons were brought to trial 
in this Court, charged in the same indictment with one act of 
nmrdeTf and'ten acts of street robbery. In support of the char<» 
of irobbery, all oi* which, and particularly Me 1G7A, were 
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not investigated at the trial, three -avdiwed aoeoiH|Ai49eB vwi9 
examined bb witnesses. And while they gave most imperttnl 
evidence, as to the concert and arrangeiaent of thoae co&oorn- 
ed in the transactions of the last night of the year 18 il, and ike 
various assaults and acts of robbery comatiitted upon the paUic 
streets of this city, in the participation of which they /fully ao^* 
knowledged their shares,— the trial having resulted in •the^eDBr' , 
viction of one of the pannek of the murder, and all tlie three ol 
twoofiiie acts of robbery, — ^no attempt was ever made, nor did il 
enter into theimaginationof the learned person now near me, who 
then represented his Majesty's Advocate, to turn- round? iqpon 
those notorious offenders and raise an indictment agaan^ them, 
either for the chaises in that indictment, which were n^t^jka 
investigated, or for any other of the many acts of ^ioiQ that; 
were known to have been committed upon that memoiable oo^ 
casion; and, with regard to which, there was nearly- aa gml 
an excitement in the public mind as on the 'present ocofr* 
sion. This case, therefore, affords a strong illustratipn of the 
practice that has followed, wherever it has been deemed in*'* 
cessary, as in the present case, to resort to the evidence of afi^; 
complices for the ends of public justice. 

I have entered into the discussion of the state ;of tholaw 
upon this point, at so much length, for the purpose of shefnag 
the situation in which a person, such as £IiQEreis, nowatands ia^ 
relation to* the public prosecutor. :v 

■ It does not appear to me, however, that the proteetion which' 
he enjoys from prosecution for any concern he may have^had^ 
in any of the murders charged in the indictment raised against 
Burke and M^Dougal, either is, or can be, rested minvly upoBi 
the compact entered into between him and those acting nndsr 
the authority of his Majesty's Advocate. It is not the Loed Ad- 
vocate who can be said to exercise the power of pardon, inaaek 
a case as this, without the accompanying fact of his afterwairdr 
adducing him as a witness. The compact with, his Lmrdship^ 
and the assurance the witness received, no doubt laid thefouHf 
dation for what was afterwards perfected, by his being )»ooghi 
forward and examined as a witness in the trial, under the ^ 
culiar circumstances of an indictment, so knit together, and 
special in its nature, as- that on which he was summoned .to 
give evidence. His*giving the evidence he did, in the presenee 
of the Court, completed, in my opinion, his indemnity, aad 
rendered it impossible fot the public prosecutor, (if heoonld 
ever be supposed to be actuated by views and intentions dn 
rectly the reverse of those which in reality influenced faia cba? 
duct), to turn round, after the conviction of Burke, and in« 
diet the witness for his concern in either of the acts, tiie tria) 



1371 

oC^wUehAhad oidy. Men. poaifOfied at the eairnesi desire of» 
tbeifMriMfnerB. *. 

'.2dfKj£emkkf then, is the law in regmrd to his Majesty's Ad-. 
YOoaifce,' whenc prosecuting for the benefit of the whide commu- 
mt]r,' it remains to be considered, whether the respondents,* 
the nearest^fi-hin of James Wil^n, a person charged in the 
illdictmenti^ainBt Burke to have been murdered, by* him. in' 
tl» liodse of William Hare, can,* notwithstandiilg the examiil-' 
ation of rHare as a witness, still luring him to trial for the mur-* 
derof theirTelation. « * * 

iAdkniUiiigr to the fullest extedt, the right of A private party* 
te prosecute for the murder of his near relation, — a pro^osi- 
tilm ' which cannot seriously be contested, though he must 
exercise his right under, a varietV of trammels from which the 
public prosecutor is altogether free, — ^it appears quite mani- 
fest, «i^t if the right now claimed by the respondents is rested 
ontthe alleged inviolable privilege of private partieis to prose- 
cute far crimes, independently of all interference or attempt 
tot compromise their privilege by the public prosecutor, by 
whose acts they cannot be affected ;— that this plea must be 
equally available , to the nearest i>f kin of Docherty, and who 
must* also '4)e entitled to bring Hare to trial for his share in 
that foul tnmsaotion. If the supposed imquaKfied right of pri- 
vate prosecution, unfettered an^ unrestrained by any proceed- 
ing ^of the public prssecutor, acting under the eye of this 
Court, is the foundation t)f the c}aim thus asserted, there is no 
pessibifity of escaping from the^ conclusion, that tlie' right of 
Ike relatioDs of Docherty is equally undeniable with tha^ of the. 
respoadenta. * 

• *^jft seemed^ however, to be coneeded, upon the part of the se- 
nilNf counsid for the respondents; that the relations of Docherty 
eoidd-not maintain their right 1p prosecute Hare for her mur- 
der ; but this could pvoceed only Arom the admission, that the 
mere fact of his having given .evidence for the Crown, had 
operated for him an entire exemption from prosecution. 

If this then is undoubted law, it follows, necessarily, that 
¥y the public prosecutor having, selected the accomplice, and 
Hied his evidence upon the trial,, he did thereby necessarily de* 
prive private parties of the right, which, but for his [Hroceeding, 
ih^ undoubtedly would have had to prosecute. • 
' That this is an unquestionable abridgement of the right of 
private prosecution, which it is necessary to submit to for. the 
ends of public justice, is demonstrated, by again reverting to 
the special enactment of the statute, 2l8t Geo. II., ch^. 34. 
That net e^vessly provided, thai no person giving emeknoBr in 

S 
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regagd t) ike vrimes ikerein iwci i< iQHaf| aMf he fro^miiteAJ^.k^ 
accemon to the offemuy with regard to which kp shottklpkjejBnr. 
dence. Now, if the possibilitj' of the privi^te party .injured 1m* 
kig' eDtitbd. to prdsecute criminallyy wAxniimiuii^Bog tliie^mne^ 
^voeal termft oC this enactnlent) had ever be^ sappoeed^tflr 
^xisft, it 18 utterly impoiKUile to oonceiTe that m XagidatDre 
would. faaTo passed auch.an act, which was to ai^aet th^ m^ 
tereata of the whole Highland populalion of SootJaad. . Jit 
would, in truth, be to auj^^oee that the Lcffialatura had Icol 
itself to the formation, of a snare for entrapping those uriio had 
come forward in reliance upon its own act. But^ on. thaaopn 
trary, as it must be held .that the true meaiung of ihe.aipt was 
to cfieclare all criminal prosecution incompetent, it amoniits 
to a.positive dedaration of the Legislature^ that the right of 

1>rivate parties must bend to the interests of the poUic. 9k 
arge. 

They are, however, made to bend, in other respecftsi to the 
same interests, as the public prosecutor has the undoubted, 
right of restricting any indictment, at aiiy stage of the pn>- 
e^ing%. previous to jNTonoimeing -sentence,-— a privilega that 
has arisen from usage alone. If, again, he has.te3ce» the lea^ 
and niis^ ail indictment, in which he happens tojEnUfromtba 
most purely accidental mistake or blunder, no. «uhaeqppsat 
trial for the same <rfFenee or criminal act, thoagh.attteo|Rted to 
be shap^ as a different chatge^ ean ever be inedtatedlgr thr 
private party. . Many other illnstrations of this hare. h^fA; 
given by Lord Macken^e, whidi I dull not repeat. . .Tbera, 
are no do^bt private interests, in regard to whioh^ it may;. 
juistly be held, that the acts of tiie public prosecutor cannot an y 
terfere, — such as claims of assythment, and pecuniary jvpaiaf > 
tion, arising out of criminal acts. These, it is.held by aar^an*; 
thmtiesj an actual pardon or remission cannot cut fMi aadf 
in the case of Linwoods agamtt Graham and others, aiL.aistion 
of that nature, in 1816, was^ actually raised i^iainst aMnoki 
who had been acquitted on a charge of culpable homiciae^and 
its relevancy not msputed. This is laid down by Mr Btumetf 
at p. 463, in terms which clearly shew the conviction of the 
learned author, that any idea of a criminal prosecutiopi bang 
com|ictent at the instance of a private party against a soewf 
criminis who had ^ven evidence, was altogether oiit of the 
question. . , 

But it has been well observed by my brother on m left 
hand, that the relations of Docherty have an equal, claim to 
assythment as those of Wilson ; and yet it is conceded they aco 
debarred from prosecuting criminally. 

If, then, the prisoner Hare is legally^ exempted fcom-aU 
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pftmiBciitlofi at the ini9taiice 6f the public proBecutor, for any 
accesridn he tnay hare had to the three acta of murder charge^, 
III tfr^ intBctment agdust Burke and M^Dougal, there seems 
no gfound inlaw for maintaining,* that' he may still be prose- 
cute at the instance bf the delations of either of ihe thre^ 
jtorties att^ed to have 1)een nitirdered. 

.As to the ^peciattg littetapted to he founded on, as tp his not 
Mvingbeen Examined with regard to the actual ' murder of 
xfain/^ IfUsony it has alrtody been -sufficiently adverted to, in 
reftrehce to the supposition of the Lord Advocate attempting 
to prosecute for that offence. ' The nature of the indictment,— 
the interlocutor, finding the whole charge relevaht, — and the 
tfmost identity of the modes of slaugliter and intent with whicH 
the Mr^ act^ were perpetrated, and the general nature of 
Hare's eirtdencei — ^liave already been pointed out, as. demon- 
strating, that without a total departure Irom the faim^s and 
^istice that ihufit ever characterize judicial procedure, it isim- 
t^osslble to deny that Hare d(id mix himself up with matter that. 
mi the closest affinity to the other iicts, the trial of which di4. 
ii{)t proceed at the time. 

' It' is fnither to be recollected, that m the list of witnesses 
thisfe stand' included various persons connected 'with the death 
of ^TUSon, the discovery of whom we have the assurance of 
the puUSc prosecutor, vras made through the information of 
Hare alonie, who'cSd also make such disclosures as led to the 
(tBXxAng of that, and the other charges in the indictment, li 
is utterly impossible, therefore, to view Hare as a person whd 
hkd not spoken out, or given any evidence, relative to the crime 
for which he is now attempted to be tried. He can, by no. 
pitMssibSltty, be replaced in the situation in which he formerly 
atood. T%ingH are no longer entire with regard to him, as has 
beeh' justly said. The public has derived the benefit that was 
expected ttom his evidence, by the conviction and execution of 
his guilty associate ; and that public faith, that was pledged to 
hifai, in the lace of the country, and confirmed by the interven- 
tion bf the authority of this Court, must be preserved invio-^ 
late; 

Slich is the deliberate opinion that I have for med^ after the most 
careftiJ and anxious consideration of all that has been ur^ed,' 
bMh in speaking and in writing, upon this important question, 
and a careful review of the authorities that appeared to bear 
ix^cfii it. The same opinion T formerly delivered in a most im- 
portant stage of the trial of Burke and M'Dougal, with the 
cdlneurfence bf my brothers, who were then sitting with me. 

I am free, however, to admit, that notwithstanding this 
eirenmstance, it was my boundeii duty to reconsider that 
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opinion, widi \iU diie attention to Che 'able- and diAontte fstga- 
ment that was offered against it .by the respondents* oooinel. 
I cannot, however, agree with them, that the opinion to wMch 
they objected, and were well Entitled to object, was.'one of an 
obiter^ or passing nature, and not to be; considered of import- 
ance, at the stage of the trial when it was prbiiouneed.' , It 
was, upon the contrary, delivered to the Jury, as the opinion 
of the Court, upon an objection urged in point of law, in the 
inost earnest manner, by the counsel for the prisoners, aitad 
which, if well founded, must have gone Co the ^estroction of 
the credit of the accomplices who had given evidenee. 
, There ean be no part of the duty of the Judge iJiFbo premdes 
at a criininal trial, more sacred, than that of expounding tha 
law to a jttry, in reference to such an objection; and it was 
necessary, therefore, that the opinion of the Court should be 
given in the most unequivocsd terms. It was accordingly 
given to the purport and effect ' that is* stated in the jHrinted 
trial. • 

As no man can say what effect that statement of the 
law had upon the nunds of tlfe jury,— fis it may, in fact, have 
led them to give such credit to Hare and his wiifey as actually 
brought about their verdict against Burke, — and consequently 
that his fate^had been decid^ by it, — I have no hesitatieo in 
declaring, that if I had, upon reflection, been convinced- that 
I had committed an error, and delivered an erroneous <^inion 
in law to tiie jury, I should have felt it to be my boondea 
duty, without the least regard to popular feeling or clamoiir, 
to have made such a representation to the Secretary of State, 
as might have led to an alteration of the sentence of* tiie law 
upon Burke. The opinion however, which I did delhr^- io 
my charge to the jury, so far from being shaken, has been 
strengthened and confirmed by all that I have since heard or 
read upon the subiec)). > 

. 1 shall on]y ad(i, that if the objection to the cre«Ht c^ the ao^ 
complices, upon the ground of their being actually liable to be 
tried for the two acts of murder contained in the indictment, 
— ^the trial of which had that day merely been postponed,-^had 
been taken, as it ought ta have been, when Hare and bis wife 
were offered as witnesses, the point would have been AiUy 
argued, and solemnly determined by the Court. But as it was 
withheld till the addresses to the Jury, every one knows^ that it 
PQuId*no otherwise have been disposed of than by delivering an 
opinion upon it to the Jury. 

I have l^ut one more word to add, with regard to the sup- 
posed inconsistency between the opinions expressed by myself 
and my brothers, in regard to. a question proposed to be put to 
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Hare, and^thnt wldch I delivBred to the J^ry. I muat 1^ 
leave^ however, to say^ that when the real res gestce are attend- 
ed to, no such inoonaistency can b^ found. I find from my 
notes, that the argument of the coonael ^ was raised upon die 
' ^u^tion,, if Mare ever was amcemed in the commissiom (^ 
^ other murderff \ Upon the competency of that question the 
.ophiions of the Court were delivered ; and these opinions must 
neeessarily be viewed as having reference. to the. question ae- 
.trnjly. proposed, and the injunction which the pennels' own 
counsel had themselves desired should b^ given to Hare, to 
confine himself to the case of Docherty. And I well recoUect 
of patting it to the oounsel, that the witness must be fairly 
dealt with, and of having- stated, that if asked in regard to the 
oases of Wilson and Paterson, his whole statement must be 
giv^n, whatever the ■ consequences might be* . 
\ When the .examination was resumed, I do not find that the 
question is put in the precise terms on which it had been argued ; 
and it was only at a later period that Hare was asked, if 
there was a murder committed in his house in October last ? 
But as to which die opinion of the Court was not deliveredL 

Whatever shade of difference may therefore appear in the 
ofnnions, regarding these questions, and that which was sidvis- 
edly delivered in the charge to the Jury, and I am by no means 
surprised it has so struck some of your I^rdajiips, must fairly 
be ascribed, either- to the imperfections of the report of the 
trial, or to the course of proceeding that was adopted at the 
suggestion of the counsel for the prisoners. 
. lam, upon the whole, of opinion, that tiic prayer of the 

iirisener's bill ought to be granted ; and that it would be direct- 
y eotttrary to ti^ establid^ practice of this Court, an^ the 
princ^les of our law, merely to suspend the proceedings a- 
gainst him, in order that a pardon should be obtained for his 
concern in the offences charged in the indictment upon which 
he was examined as a witness. Such would be the course 
adopted by the Judges of England; but respecting, as I do^ 
that law, and • its institutions, I do not, as a Scottish JuAg^ 
feel myself warranted to follow it on the present occasi(m* 

My opinion is, that it would be equally incompetent to the 
first officer of the Crown, as it is to the private parties now 
before us, to institute any criminal procedure against Hare, 
eteeped in guilt although he be, in reference to the facts con- 
tained in the indictment against Btarke; and I can allow that 
spinion, in no degree, to be influenced, civium ardore prava 
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The Lord JuBtioe-OiiH*k» and hordB (}ommmS0aern 4)f Jm- 
Uciaiys havii^ rammed eonmdenilioii of the bill'of adv6oBlioii, 
Bjispensioii^ and liberation^ for WBUam Hare, wUh'the Kftr- 
mations riven in for both ^artubi) inobedienoe to tlie order' of 
Coart or the S6th .January Jaet, and* Anewere given in for 
Hia Majesty's Adrpeatiey in ooinpliaiice with said order ; Perti 
the bill; advocate the eause; and in reepeet that the eempfadilh' 
er, William H^e» cannot be criminaHy tried tor the crime 
charged in the warrant of commitment, therefore, suspend 
the said warrant, and ordain^ the Magistrates* of BdEnbui^b, 
and keepers of their Tolbooth, to set the said ^^Bam Hare at 
liberty ; and discharge all forther* jnw^nre In the precogni- 
tion complained of; and <Nrdain the said prec<^ition, in so fiir 
as it has already been taken, to be delivered up to the Clerk of 
this CcHirt, in order to the sanie being sealed np, to abide the 
farther orders cf this CSonrt, an^ deomi. ' 

(Sgnod) D, BOYLE, J. P. D. 



Immediately after the Court had pronounced the above jndg^ 
ment^ finding it in<M>n^t«Dit to jNHisecute Hare crinunaUy, the 
private prosecutors presentedth^ followingPetitiontothe Sherifl^ 
narrating their intention to prosecute him eiviUy for an 
sythment, foi; the jnnrderof jOi^ i7€an»e,t-HErtating he was in 
dUatione Juga^ and craving his detentibn in JaU tiU he foond 
caution dejudkiomsiu 



Unto the SHERH^F of the County of Edinbu^b, the P& 
', TITION of Jaket Wilson, Senkw, Had Janet Wilson, 
Junior ; 

Humbly sheweth^ 

That Willian^ Hare, presently prisoner in the tolbooth «( 
EcBnburgh, is a native of Ireland, is justly addebted and owiiqf 
to the petitioners, in the ^um of £50Q, gr such other sum as 
shall be modified by the Court of Justiciary, or aa}[ Court 
competent, as an assythment due to them by the said WilUam 
Hare, for having, the day of October last, or one of the 
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Borlftt^ whawmi^ capBc u lc d far tlie imurder of Mary or Maijory 
Camj^kMf mmmiMtoA Urn ««ie-4f pmnbr, 9pm the bo^ljr of 
ih^ir iMM^ ffdaimb Ji^nM: Iii9fl6ii, tMl tliat they we informed, 
mA ^pw» f— DP to Mkpe, thfct tie «id WUIiinr Hare, who 
w^nbw^kkmiaiakf kotaboat* to be libeisled by wiu^ran£ of the 
43e«t of J(— iMJwy, k tit uifldltftiiftijjtf /k^ and about to leave 
$ed<i«wd» ^ fey Ae f m rpoiie ^ rttbrning to hki nati^^ country, 
aad of definttditig the said petitioners of their jnet claim, and 
thftt4lie petitaiNiMt are readyto nudce oatk to sudi belief. 



Mg§ U Aoffffbre please yonrJLorM^j ititah^ the peH- 
ikmBri oott^ esni upmi their depcftong to the verity 
of the eaid ^ekdnh and to their beUtf of the earn 
WBHmm Har^s being in meditatione: fogse, a^ to 
^tn^jfident grounde ef emtkhdirf^ to grant taarrant, 
Jbr tnmgiMg the said' fVSMtam Hareie/bre yoU fat 
exaamatifmi emd Aa^eqfter^ tipon ki^ taeditattb 
fiigBB apfearimg^ to grmA todrraid fbr inqmaominig 
AtM aU he find cadtum 4o answer : the smidckUm of 
assfthment oiAe indance {jftkepeliiioners, de ju- 
dicio siflti et judicatnm solvi, ta emg action ifassgtk' 
meni to be brought against him at the instance qf the 
petiiionerSf within six months firam the date qf such 
eaution* 

Aseoofing to justice, 8ec. . 

E. D. SAmOFORD. 



Upon thio aiq^ieatioii the Sheriff pronmmoed the usoal def- 
liveranoe ; and tliereafiter. Daft Jamie^s mother and sister gave 
the following oath of verity :-^ 

)AtBdiiJbmghi the%d ddy ofRbruarg 1829. 

In pvesenoe of OeorgIe Tait, Esq.^ SberiffHrabetitute of 
Edinburghshire, 

Coiaptared Jaket WilsoiKt senior, and Janet Wilson junioiv 
who Wng sdemnly sworn and examined, depone, That what 
is set forth la the petition is trtie : That the said William Hat^ 
js jasdy addebted, resting, and owing to the dqKHientB,the 
sum of £500 sterling, or such other sum as shall :be modified 
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by theCourt of Juplldary, inr any €Viiatp^)MimUiit^; as^sMMl 
in the petition : That the ideponents are credny iiifonned,*Mid 
believe in their conscience, that the 'said WiUiaiii') Hare iajn 
medUoitumeJugfB, and about to leave this kingdom, whereby the 
deponents, will be defrauded of 'the . means of recovering said 
sum : That the grounds of their belief are, that Hare ^was ibern 
in Ireland : That a short time ago hewas imprisoned fiw exanil- 
ination, preparatory to a trial upon a efa«f;e of nmrdering 
James Wilson,* of which they have no doubt be wa» guilty': 
That owing to certain circumstances, he has not been to>ii|^t 
to trial for that offence, and there is reason to believe that he 
wiH speedily be liberated from custody ; and owing to .the pre- 
vailing belief of his guilt, and the popular indigliation wfak^ 
has in consequence been raised against him, it ^ is impossible 
that he can, with safety to his life, remain in Scotland, parti* 
cularly as he has been suspected* to be guilty of other munders ; 
and, therefore, they have no doubt^ that as soon as be shidl be 
liberated from custody, which they believe will be this even* 
ing, he will use utmost and immediate-exertions to escape firon 
Scotland to Ireland. All which they depone, to be truth,, as 
they shall answer to God. And the said Janet Wilson, senier, 
depones that she cannot write. 



llereafler, the following pnocedure tocdc place : — 

EdMburgh, 2d FOntary 1829. 

Compeared William Hare, at present in custody, who be- 
ing examined and interrogated, Whethw'he i^as ooncemed in 
killing James Wilson, otherwise called < Daft Jaime ?* declares^ 
That he will say nothing about it. . Interrogated, Where he was 
bom ? declares. That he will have nothing to say more about 
it. Interrogated, If he has any trade in Edinburgh ? He re- 
mained silent. And being interrogated. Where he would go if 
be were to get out of Jail now? He remained silMil. « And 
being interrogated. If he is afraid that ^the mob would. kUl^Um 
if he got out ? He remained sUent. And being interrogated, If 
be 'means to go to his native country, ' understanding it lirbe 
Ireland? 'He remained silent. Interrogatod, If hm has aaj 
prospect of employment in Scotland, or what he would do if 
ho remained in Scotland, and if he has any property? He re- 
mained silent. And being iutemogated, Whether he can write ? 



d0clHM»> That iw ealuiot. And the declaration being read over : 
to hint} and he bejos^ interrogated. Whether it le correctly taken 
down ? He rMudned aSent 

(Sjgned) G. Tait. 

Oeoroe MyNRO, for the petiiioa^rB, now moved the She- 
r^ in Eeqiect of their oaths, and of die examination of the 
debtor, that his Lordahip woald be pleased to grant warrant of 
Gommitaient, until caution was found, as prayed for in the 
pelitiaB. It was exfuressly set fiirth, that a delk was owing, — 
that the debtor was a foreigner, as well as a murderer, at least 
he was aeeused of the crime of niurder,-'-and that he was 
about to fly bom this country, in order to defraud the peti- 
tioners of their debt, or claim of assythment. The truth of 
the fiicts set furth in the petition were expressly sworn to by 
the petitionerB : And farther, that they believe if the defender 
ia libwated, (and there is no warrant against him,) that be 
will use his utmost and immediate exertions to escape from^ 
Scotland to Ireland. He also submitted to the Sheriif, that 
this is a ,very peculiar case, and did not, and could not, ad- 
mit of distinct and ^[fecific proof of intention to fly ; but the 
examination of the debtor himself was also of a peculiar na- 
ture, and, he submitted, was quite conclusive that this party, 
by his silence and unaccountable conduct, clearly shewed that 
he was a cEshonest debtor. He would not even acknowledge 
his birth plaoe^ his prospects, or his intentions, far less whe- 
ther he had any property* On these grounds, it was submit- 
ted that the Shenff would grant warrant of commitment, de 
jmikh^ mfii if not, jmdicaiuni sohi. If it should have any 
we%ht with the ShenflF, that it was not proved that this party 
was afbraignev^ proof of that fact was now offoned; and he 
farther oiFeired to piove, that thie person not only admitted 
thai he was going to belaud, but that he actually admitted 
that he kitted Daft Jamie. 

(Signed) Geo. Munro. 

G. Tait. 

The Sheriff allows to the petitioners a proof of all facts and 
ciiciimatances, tending to shew that William Hare is m medu 
UUiom fugiB from Scotland, and to the^ said .defender a con* 
junet probation ; and to both parties a diligence against wit^ 
nesses ; and appoints the proof to proceed forthwith. 

(Signed) G. Tait. 

Compeared William Lindsay, at present a prisoner in the 
tolbooth of Edinburgh for trial, who being solemnly sworn, 

T 
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purged of malice, partial ' counsel, and interrogated,' depones^ 
That. he haa Idioiim tUe defender Hare for two montha hack; 
and depones, That Hare told the deponent that he waa .fay 
trade a labourer, -and aold swine and herrings ; and he did not 
say that he dealt in any thing else. Depones, That Hare told 
the deponent, that he was a native of Ireland, and said he had 
been several years in Scotland, and Hare said he was here two 
or three years before the King came : That he said two or 
three days ago, that he expected to be liberated, if the case was 
settled to-dav, and he said that he would leave this and go 
home to Ireland inunediatdy. .All which he depones to be 
truth, as he shall answer to God. 

(Signed) William Lindsay. 

G. Tait. 

Compeared John Fisher, head turnkey, Calton Jail, who 
being solemnly sworn, ut aniea^ and examined, depones, Hiat 
Hare told the deponent that he was bom in Ireland; and since 
the trial of Burke, he has said to the deponent, that he would 
go back to Ireland, on his liberation. All which he depones 
to be truth, as he shall answer to God. 

(Signed) John Fisher. 

G. Tait. 

And it being stated to the defender, that if he intend- 
ed to remain in Scotland, any witnesses whom ' he mi^t 
wish to adduce to prove that fact might now be examined, he 
stated that he had no money, and he must go somewhere to 
get work : That he had now no domicile in this part of the 
country, and could not remain in Edinbui^h : That he did 
not say positively that he would go to Ireland, but that be 
might go to Ireland ; and he states that he does not know 
whether he will remain in Scotland, or whether he will go to 
Ireland or England in quest of employment, and therefore, be 
has no witnesses to prove that he intends to remain in Scot- 
land, and he states that he cannot write. 

(Signed) G. Tait. 

Edinburgh^ 2d February^ 1829, 

The Sheriff-substitute having resumed consideration of the 
petition, with the oaths of the petitioners, defender's declarar 
tion, proof adduced on the part of* the petitioners, and whole 
procedure ; Grants warrant to officers of Court to apprehend 
the therein-designed William Hare, and incarcerate him in the 
tolbooth of Edinburgh, the keepers whereof are hereby ordered 
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(o receive faim, and detain him, aye and until he finds sufficient 
caution^ acted in the SherifF-court books of Edinburgh, judicio 
sisH^ in any action to be brought within six months from this 
date against the defender, in any competent court, for payment 
of the sum ipentioned in the petition. 

(Signed) G. Tait. 

The above warrant was afterwards withdrawn, sLnd Hare 
^¥88 set at liberty on Thursday evening, the 5th February 
)829, and he immediately fled to England. 



APPENDIX 

TO THB 

TRIAL 

OF 

WILLIAM BURKE AND HELEN M'DOUGAL, 

24^h December 1828. 



The Publishers of the genuine edition of the Trial of Bubkb 
and M'DouGAL having thought that a selection of the princi- 
pal and most authentic accounts relative to the late West 
Poet Muedbrs, and of the best commentaries upon these atro- 
cious transactions, as they appeared in the public journals, would 
form a very interesting Appendix to that Trial, and the subse- 
quent proceedings against Hare, — ^the following most prominent 
circumstances and remarks have therefore been thrown together, 
in the hope that they will be found to contain (though in some 
instances possessing considerable similarity in detail) the leading 
features of this most extraordinary case. It may be observed, 
that no notice is taken of the subject anterior to the Trial 



1. As the intense excitement \)rodaced by the disclosures made in 
•the course of the late trial has in no degree subsided, and as the 
-public must be desirous to learn every thing that can be gleaned re- 
specting the West Port tragedies, or the actors in these horrid scenes, 
we throw together a few particulars which we have collected, and which, 
at the present moment, can scarcely &il, we should think, to prove 
interesting to our readers. The following is an authentic narrative of 
the circumstances attending the apprehension of Burke and his infer- 
nal gang. 

On Friday the 31st of October, a little elderly woman was seen 
begging about the West Port : she entered the shop of Mr. R^er, 
near to Burke's house, to ask charity, while Burke, was there pur- 
chasing whisky. He seems to have immediately fixed upon her as a 
it subject for his atrocious purposes, and endeavoured to doeoy her 

a 
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into bis power. He asked her name, and what part of Jralaiid die 

came from ; and upon receiving her answers^ replied that he was fran 
the same place, and that she must be a relation of his mother^ ^oae 
name was Docherty. ^ He then promised to give her break^Eist ; and 
they left the shop togethw, and were seen to enter Burke's house. 
She was afterwards seen in the house at different times during the 
day ; and two lodgers^ Gray and his wife, were sent to Hare's hoosei 
to make room for her, under the pretence that she was a friend newly 
come from Ireland. They were afterwards seen making merry, drink- 
ing and dancing in company with Hare and his wife, first in the house 
of Ann Connaway, and afterwards in Burke's. During the night, a 
great noise of quarrelling and cries of murder were heard in Burke's 
house ; but the neighbours, knowing that two men and three women 
were in the house, land having frequi^ntly heard similar uproars, did 
not think much of it, nor interfere. One of them, however, had the 
curiosity to look through the key-hole, when he observed Helen Mao- 
Dougal holding a bottle to the mouth of the woman Campbell, and 
pouring whisky into her mouth. Then all was quiet for a littl& 
Shortly after this, however, the noise recommenced, and was again 
succeeded by silence. ^ At this time, that is between eleven and twelve 
o'clock, the horrid deed was perpetrated. 

In the morning, M'Dougal, who passed for Burke's wife, accounted 
for the absence of Campbell, or " the little woman," as they called 
her, as well as for the noise, by saying that the latter had, during the 
night, made too free with her husband, Burke, and that she had 
kicked her out of the house : and this seems to have allayed any sos- 
picions. In the morning, the lodgers. Gray and his wife, returned to 
3urke's; but upon Mrs. Gray attempting to search about the bed, 
and the straw under it, for some articles she had left, she was ordered 
by Burke, with an. oath, " to keep out from them." Burke after*- 
wards left the house, desiring Broggan, a carter, who was there, to sit 

'on a chair close to the straw, and not to stir from that positimi until 
he returned. Broggan, however, followed him in a short time ; and 
IVl^Dougal, who appeared to be in liquor, started up from the bed ask- 
ing for 'her husband, and afterwards quitted the house, leaving Gnj 
and his wife sitting in it. 1\I rs. Gray then commenced searching far 
her child's stockings and cleaning the house ; and from the suspicions 
which had been excited by Burke's conduct, she examined the straw, 
.and found the murdered body, * which her husband pulled oot, and 

.whicli they immediately recognised to be that of the woman CampbelL 

.On going up the stair, . they were met by M'Dougal, whom Gray in- 
formed of the body being found. M'Dougal, however, affected to 
pass it off as if the woman had died in consequence of a dmakeB 
frolic, and attempted to bribe them into silence by offering then 

'money. She invited Gray and his wife to take a dram in a 

joeighhouring public-house, where she, along with Hare'a vnh, 
hurriedly left them; and upon their return to Burke's, in two er 

f three minutes afterwards, they called the people next door to cone 
in, as they wished to shew them something ; but. upon examinatiDn 

^the body was gone. They inunediately lodged infonnation at the police 
office, and a party of poUcemen were sent ; Imt notwithstanding the 

^m«t dil^^t search that could be made, the Mj owld BotbeiMtdl 



«ir* iii» feafim iA}>Ul»led. At tbis tbttd a serrant gfrl; >(Hio li^iM* 

rsitey inlalined them that sbe hadHseisii Bark^ and his wife; Hare 
faisvwifei and the pcnter M'Cctllodf, going np the stair, "the portei^ 
carrying a tearbox widi the top stuffed witii straw; and that die hkd 
laid' her hand npon it and found it soft. Up(^ the return of the 
pcdicaaden,' soBie time afterwards, Burke came in, it is supposed, to 
get'Bome things praTious to escaping. He was pointed out by Gray, 
and immediately seised. He seemed to wish to laugh it off, under 
the pitttenfte that it was the lodgers who wished to do him an ill turn; 
aayi^ that he defied all ScoUand to charge him with any thing 
wrong. ' Mrs. Burke then came in, bawling out that she heard the 
pdice were after her husband about the old woman, but that it was 
alls drunken spree, and used a great many capers and dry laughs. 
She was also immediately taken intd custody, and both were conveyed 
Soithe police-office. 

There were still no tidings of the body, when it was suggested that 
tile dissecting-rooms should be searched; and Lieutenant Paterson 
and Serjeant-major Fisher went on Sunday momiiig for that purpose; 
-They were informed by Paterson, Dr. Knox's man, that only'on^ 
haAjy which was shewn them, had been received, but from their not' 
having seen Campbell, they could not identify it.« Gray and his wife 
were sent for, who soon recognised it ; and after pncK!uring a warranty 
it'waa conveyed to the police-office. 

-:£arly on Sabbath morning, instructions were received to apprehend 
Hare aad his wife, and a party proceeded to his house about eight 
^'idockv and were informed' that they were both in the house, and in 
bed; Upon informing him that Captain Stewart wished to speak with 
hitn upon the subject of the body that had been found in Burke's^ 
Mrs. Hare, laughing, said, that, the captain and the police had 
surely very little to do now to look af^er a drunken spree like this^ 
pepeatedly jeering and laughing. Hare then said to her, that he was 
at Burke's and had a dram of two, and likely they might be attaching 
aome blame to them, but he did not care for Captain Stewart; and 
they had Better rise and see what ^ey had to say. They were both 
ODOveyed to the police-office, and immediately lodged in separate cells. 

2. We observe it stated, that Hare has, since the trial; made im- 
portant disclosures, in which he confesses having been concerned in no 
less than twelve different acts of murder, in some of whidi he was the 
principal, in others an accessary ; and that he knew of another, though 
heiwaa not in any way a party to the commission of it. We see no 
reason to question the correctness of this statement. The wretch is 
evidently disposed to be communicative, and, had he been permitted, 
we have little doubt that he would have revealed as much in the wit- 
ness-box. But the public may expect still more astounding dis- 
deeores. We have learned from good authority, that Burke admits 
having sold in all (we shall not say to whom) from thirty te thirty- 
five ifli»i<frre<< bodies during the last two years. His counsel, indeed, 
4Bsnmed, in the course of the very able pleadings for the defence, that 
he was by trade a. resurrectionist, a boay-snatcher, one whose pro- 
.fession.it was to furnish materiel for the ' diteecting-room ; and 
arguing upon this assumption, they contended that the ordiqary pf^ 
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mvpAaa MxUagtnm fast rfatdgtf b<<iy, <^teato-rf 

Opon it, httnng been Ibund in t^ poeMiBikm «f tlie pdMiel Borire, 

oottld have no plac& in the case lof an individnal- whe ImnoM tkii ^k>» 

Slating traffic, and whose boaineee it waa to deal in deadbodiea. 
nt, aa.we stated. on a farmer occasion, when the fact of these hoirid 
atrocities having been committed fint transpired, Burke waaiiol-« 
nesorrectiooist ; and our reason for then haaaraing this assertion wm. 
that he was utterly unknown, either by appearance or name, to toy 
of those who pur8^e this trade in what may now be called the r^ttbtr 
waikgiUmaie way, via. by diaintennent alone/— and that he oosU 
not, by possibility, have carried on audi a traffic without being knasm 
to the ofcher members of this infieanoas oralt. They are all leagoed 
together ; they ail know one another ; and they suffer no interloper to 
interfere with their business, or to pursue it exclusively on his oipn 
account. — The circumstance of Burke's being unknown to them, there* 
few ^which we learned from undoubted authority), we consiikied as 
almost decisive of the mode in which he had been acoaatomed to 
obtain or to make subjects ; and, accordingly, the wretch has aoir 
adiuto^^ that he was not a resurrectionist-^that neither Hare nor 
Jiiinself were ever by the side of a grave in a churchyard for the 
purpose of plundering it — and that the bodies they disposed of wen 
bodies fvhtch had never been interred. If it be true then, as Bnike 
now states, that in the course of the last two years, he aold to ans 
individual frqm thirty to forty unintenred bodies, the ooodnsioD 
is inevitable, that he and his assodatea must have oommitied 
fls many murders III Nor are there wanting other dretmntaa* 
/ees tending to corroborate this terrific suspicion, to give it ao 
stronger epithet. It has been remarked that numbeis of the 
jUnfoirtunate fpmales upon the town have lately disappeared, ao 
one knew how. Natural deaths have become rarer anoag that 
class; and for some time past the interment of one of th^ hu 
acarcely . been heard of. Abandoned by the relativea and famiM 
whom they dishonoured, and excluded from all nodee or regard bj 
the virtuous part of society, there was none to care fnr, and nonets 
inquire what had become of them. Connecting this circnmstaaBS 
with the exuviae found in the den of murder occupied by Burke, we 
confess our conviction has been strengthened that the greater number 
,of his victims were selected from this unfortunate and degraded daaa 
The girl Paterson or Mitchell was one of them, but not the only one ; 
and ahe was murdered in the house of his brother, Constentine Burke. 
In Burke'a own housei, however, there are still appearances vivblo, 
which must impress every one with a persuasion that others besides 
Docherty have been sacrifif^ed under the same roof. Bloody smwia 
a corner, a heap of bloody clothes on the floor, and a pile nf old hauls 
and shoes, amounting to several doaens (for which the niiaaesat's 
pretended trade of a shoemaker can never account), seem to oa stroig 
mdications that the den of the monster, now so justly condenned to 
die, has been the scene of manifold murdere. Many persons have beea to 
aee this horrid pbce, and all have left it impressed with the same eoa- 
' viction. An envinent literary character, who also visited it, admits we 
iwderstaud, that even his imagination> with alt He ncho^es, £prtiii^i 
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mA'fdfWeti ooiild teve ^xvitrtcayed notUbig ftt all 6qul to Am dmidfiil 
veftUliies of fiurke's residenoe. The robbers' cave in Cknint Fathom, 
kleftjiU diameter for the hivnl)le oompftred wHh i^ 
. . Theooficluaiaa Ao which all these circumateaces lead is as obTiona 
a» ii is af^MiUiiig ; and to strengthen it, we shall here introduce a 
aUHenent which we lately reoeiTod from a medical friend, and which 
mmj be reUed on. About six months.ago^ the bodj of a female was 
leered for sale by some miscreants, probably of fiurke's gang, to the 
aasistank of a most respectable teacher of anatmny hera The ruffians 
offering it for sale were not known to him, and were no resurrection-* 
Bien; but as a subject was required, he said he would take it, if it 
•sited him when he examined it, and asked when they could fetch the 
body. They replied that they had it now, and that th^ would bring 
it to the dissecting-room in the evening, between nine and teno'clodc. 
At the appointed hour, accordingly, tibey made their appearance, ac- 
companied by a porter, with the bioNdy in a sack. It was taken in, of 
course, and turned out of the sack, when it proved to be the body of 
a ;female, as had been stated by the ruffians — ^a woman of the town in 
hfir clothesy and with her shoes and stockings on. The assistant was 
alartled, Bsui proceeded at <Mice to examine the body, when he found 
an enormous fracture in the back part of the head, and a large portion 
of the skull driven in, as if by a blow from the blunt part of a hatchet, 
or some such weapon. On making this discovery, he instantly ex-» 
chwied, " You di d villains^ where, and how did you get this 
body }" To which one replied, with great apparent sangfrM, that 
-it was the body of a ^— >-- who " had been popped in a row (mur« 
deved in a brawl) in Halkerston's Wynd," and that if he did not 
. choose |o take it, another would. The assistant then proposed to them 
to wait till he sent for his principal, his intention being to have them 
detained ; but not relishing this proposal, ike ruffians, three in num- 
ber, besides the porter, immediately withdrew with their horrid cargo, 
' an4j doubtless, soon found a less scrupulous purchaser. Such is the 
fttatement that has been made to us, acoompained, at the same time, 
>vith an assurance that occurrences of this nature are, or at least have 
been, by no means rare. 

Now, we ask, do not facts like these call loudly for investigation? 
We are satisfied that the public do not yet know a tithe <^ the truth, 
and that there are still hid more horrid things (if, indeed, that be 
•possible) than those which have been revealed. An investigation of 
the most searching kind is due alike to the public, and to the teachers 
of anatomy tbemselvesp many of whom are suffering most unjustly 
from the odium which the late disclosures are calculated to throw on 
the necessary and indispensable science which it is their business to 
teach, and which we know they have taught in a manner which, if 
Icnown, would inrove equally creditable to themselves and satis&u^y 
to the country. All the anatomical teachers, therefore, and others 
who use cadavera f<Hr their classes, both within and without the Uni* 
versity, ought to be examined as to the manner in which they are 
. nocustomed to receive their subjects. And, in particular, the students 
and a8sistants(during the last two sessions)of one gentleman whose name 
^ unfortunately been too much mixed.up with^e hite proceedings, 
ought to undergo an examination as to the quarter whence bodies were 
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prociBol— -die state In wliicli tkejifera^TCoeivedU-die mamunr In-wliMi 
they were dinected, &c This we. think indigpensably n a ftowmy to- 
the vindication of the teachers of anatomy tfaemaelTea, as well as lis 
aliaying the excitement which at present exists in the public miML* 
Sereral of these gentlemen^ we knoW) have acted with the moS^ con- 
sbtent and anxious scrupulosity in regard to the reception ofsaljeiti^ 
and have admitted none into their rooms without a thorough lnm«v% 
ledge of the fitocfe in which they were procured, without being psftc 
fectly certain that they were disinterred bodies^ whidi- had died m 
natural death. But the public can have no auth^itic and satis&efeiry 
knowledge c^ this without a full and comi^ete investigation ; they oas 
have no guarantee that every anatomical teacher in Edinburgh has' 
not a Burke in his pay at this moment. The present impre^siaB on 
the minds of the people is, that one gentleman stands in the save re* 
lation to Burke that the murderers of Banqoo did to Macbeth. This 
impression, we believe and trust, is ill founded; but the fact* of it| 
existence, which cannot be disputed, should induce him to demand aa 
inquiry ; and the other teachers ought also to demand it, in order -t^- 
vindicate their reputation from the foul suspicions which attach to it 
in. the popular, mind. For the honour of a most respectable professioOy 
for the public safety, for the character of the country, ibr the credit 
of its laws, and for the sake of humanity itself, the Public Pixisecuter^ 
ought to interpose, and have this matter probed and sifted to the veiy 
bottom.. It is not enough that one, or perhaps two, of the guilty in* 
struments in this traffic of murder are brought to condign punishment; 
it is not enough that a portion of the horrid reality* has been-discloaec^ 
or that the ministering demons in the work of carnage ai^ detected 
and known ; the public has a ri^t to know the whole extent of the 
system, and all who have in any way been concerned in it; th^ 
have 'a right to know* who are guilty, and who are ^innocent ; asid it n 
due to an honourable and useful profession that the latter shoold 
be completely vindicated from the foul and intolerable suspicisBS 
which have unjustly attached to them, and which are calculated to d^ - 
equal injury to their reputation, their usefulness, and patrimonial in- 
terests. 

3. In the'6^» newspaper of Thursday last, these ase someobsenrfr; 
tions on the West Port tragedies, to which we think it necessary to 
direct the attention of our readers. From the date of them, it is of 
course evident that the London scribe, when he penned the ramsrks 
on which we are about to animadvert, could have known nothing 
further of the subject on which he writes than was to be gleaned fttmi 
sundry paragraphs that from time to time appeared in the Edinburgh' 
newspapers, — ^that is, in truth, nothing at all. But although he nrnd 
have he&a in total ignorance of the facts, he is not the less positite 
that he knows, all about the matter ; and, accordingly, he fisvottrs tfi 
with some specimens of his ignorance, presumption, and talent for 
abuser which cannot fiedl to amuse our readers. 

f' The Scotch character (quoth the Luminary) is amusingfy developed 
in the comments made by the difierent Edinburgh and Glasgow papers 
on the. subject of the late West Port murders. Each journal seem 
taihifih iU omn.hommr mplicaied in ike lmtiiie$9, wadkasittu to orasTj 
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6m^ thttt Burke and Ub w!f6 are both Irlih ; and, a^condly, t^at the 
idea of cutting people's throats for the sake of selling their bodies to 
anatomlstSi is far too original for the inferior conceptions of Scotch- 
iricn-" 

- -^ The Scotch character is " much more " amusingly developed " 
in this paragraph than in any of the comments made by the Edinbui^h 
or ^Qlasgow papers ; for it bears to be an editorial lucubration, and 
ar such must proceed from an exported Invemessian, who seems to 
be ashamed of his country, very probably because his country had some 
Ttaaon to be ashamed of him* It is false, however, that any Edinburgh 
joumal ever dreamt " of its own honour being implicated in ^the 
biiainesB, " or " hastened to prove that Burke and his wife (concubine) 
are both Irish." Our contemporaries, like ourselves, stated such &ct8 
as came to their knowledge, without ever imagining the nonsense 
which this blockhead thinks proper to ascribe to them ; in fict, they 
appeared much more anxious to express their horror of the crime than 
to '' prove, " as the Solar scribe has it, what country was entitled to 
claim the " honour" of having given birth to the criminals. But it 
seems our brethern and ourselves also '' hastened to prove that the 
idea of cutting people's throats for the sake of selling their bodies to 
anatomists, is far too original for the inferior conceptions of Scotch- 
men." We know of nothing, however, which we should not consider 
**: too original for the inferior conceptions " of one Scotsman, whom we 
need not name, and whose talent for misrepresentation seems to be 
nearly on a level with the shallow petulance and presumption under 
tbe cloak of which he tries to hide his ignorance. This,* however, is 
not the best of it. 

'" Further than his name (continues the Solar gentleman) there is 
nothing to prove that Burke is an Irishman." 

. Indeed ! Why, man, Burke himself has confessed it in his declara« 
tion, read at his trial ; and if the marderer had been silent on the 
point, his brogue would as certainly and inevitably have betrayed his 
country, as your Inverness! an nasal drawl, with a little touch of the 
^nuine Celtic accent engrafted thereupon, would have betrayed your 
northern origin and your Celtic descent. Burke is an Irishman, and 
so is Hare, and so is Hare's wife; and so is the woman M'Dougal, 
Burke's concubine, though her name would indicate that some of her 
ancestors might have been Highland cousins to some of your own — e 
xelationship which your '^ amiable bashfulness " Mrill not, we trust, 
" present you from publicly claiming." 

He proceeds — '* With respect to the inferior conceptions of the 
J^odem Athenians, what, let us ask, can equal the ingenuity of Lord 
Ziauderdale's famous torture boot ?" Nothing, certainly, except it be 
.t^ '' ingenuity" of such a driveller as this, who fancied that there is 
any thing at all ingenious in putting a human leg in an iron hoop or 
riftg,- and driving in a wedge between them. A more brutal decree, 
on I one, betraying less of " ingenuity " was never fallen upon to inflict 
torture on a fellow creature. It might even have been invented by 
the blockhead who here calumniates his country ; it is not below even 
his " inferior conceptiona ; " we consider the device on a level with 
his capacity : and, we believe, it was generally firom among his country- 
jki^Uiatpeiiimfl\V€ffeaottgbtfor» andfi^^ the part of exe- 
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cotioners in putting the heroic martyrs of the Cbvenant to this spociet 

of torture. The foUoiving is his concluding toudi :-^ 

'' The West Port murder, judging from ^iteraal evidence^ u de^ 
cidedltf of Scotch origin. There is a cool^ methodical, business-Uke 
air about it, a scientific tact in the conception, and a practised ease 
in the execution, which no Irishman could ever yet cUtain I An Iridi 
murder is hasty, sudden, and impetuous — an English one, phl^matic, 
cunning, mercenary — but it has been reserved for the Scotch, in this 
last unequalled atrocity, to blend the qualities of both English and 
Irish guilt, n>ilh a scientific effrontery peculiarly and pre^enunenily 
their on>n'* , 

With an '* eflfrontery " which is very far indeed from being *' scien- 
tifio," but which is nevertheless " peculiarly and eminently his own^" 
it has been reserved for this blundering renegade to pronounce a series 
of murders, devised and perpetrated by Irishmen alone, as " decidedlj 
of Scotch origin ;" to talk of the '^ internal evidence " of a murd^^ 
while he is in ignorance of every thing concerning it, except the men 
fact of its having been committed ; to pander to the prejudices of the 
very lowest class of Englishmen by pouring out abuse upon Scotland \ 
and to compromise the solid interests of his constituents, the highly 
respectable proprietors of the' Sun, by venting libellous scurriiitie) 
against the country which had the misfortune to give him birth, an^ 
where that journal has hitherto been received with a degree of favour 
to which, not the talents of its editor certainly, but the activity dL 
its reporters seemed to entitle it. But let that person look to hims^ 
We know it is always renegade Scotsmen who are loudest and fiercest 
in abusing their country. Dr. John Macculloch is one of that clas% 
and he has accordingly been served out in some ineasure proportioned 
to his deserts. If the editor of the Sun, therefore, has a mind to 
indulge farther in such disgraceful scurrilities, he had as weU accustom 
himaelf paullatitn et gradatim to stand a pretty vigoroua applicatioa 
of the scourge. 

. • 

4. In the report of the Lord Justice-Clerk's charge to the Jury, 19 
Burke's case, Lis Lordship is represented as having stated somethiHg 
to the following effect : '* They (the Jury) had been told of the 
Hares being concerned in other murders. With what murders thev 
might be chargeable, he did not know ; but to a certainty, they couln 
not be libelled on either of the charges contained in the libel nov 
under trial, and which had not been sent to the Jury." There must 
have been some mistake here. Indeed, the passage is inconsistent with 
itself; for there could be no libel " under trial," which had, never- 
theless, not been sent to the. Jury. As his Lordshipj however, has 
been understood to have said that the protection of the Court extend- 
ed to all the three charges of murder contained in the indictmeol 
against Burke and M'Dougal, and that the Hares could not be chal- 
lenged for the murders of Paterson and Daft Jamie, any more than 
for the murder of Docherty, upon which alone Burke was tried, ^ 
ehall take the liberty to throw together a few observations on this 
point, which is one of great interest and importance at the present 
moment. 

Every one can easily imagine the objections that lie to the admisu^ 
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Bflity of an Aooompliee io^A witiieBS agaln^ those with whofat h^ ha§ 
been concerned in the commission of d crime. With the Jiidges tf 
farmer times, according to Sir G^rge Mackensde^ these considerations 
had been of suiiicieilt weight to determine them against receiving a 
ioctus criminis, except in the trial of such crimes as tnnst have other- 
wise tmssed ntipiinished. If this role ever obtained, however^ it was 
soon Infringed upoil ; and in process of time, the socius came to be 
adiiiitted whei^ever thlere was a penuria teglium. Bat it was mHj at' 
a comparatively recent period that thd nature of the potection JEimird-' 
ed him was cWftj^defined. Before that time, he was in a great mea-r 
#are, if not altdj^her; at the mercy of the prosecutor ; and oonse- 
q[aently his evidence was liaUe to be influenced by what he knew was 
expected of him, and by his dep<findence on the prosecutor alone for- 
an immunity from trial. The risic of this bias, however, is obviated ; 
if it shall be held, which is now the established opinion, and was de«. 
livered for law from the Bench in the noted case of Smith and Brodie, 
** that by the very act of ca.)ling a sochu as a witness, the prosecutor' 
discharg^ all title to molest him for the future, mlh relalkm to the* 
tkaiier libeUedJ'— Hume II. 354. 

' Bat to understand this authority properly, we must recur to the 
principle upon which the decision in question was founded. No witness 
ift bound to answer a question tending to criminate himself, and when* 
ever such a question is put, the Court will teU him so. But a sodus 
dannot answer a question which might not have this tendency, were he 
unprotected ; and hence, from the necessity of the case, protection is 
afforded him. This protection, however, can only apply to the evidence 
hea^ually gives, and the self-criminatory disclosures therein contained. 
Till he gives evidence there is no protection, and that protection is 
measured by the nature of his evidence. But he neither has nor can 
have any immunity or protection from trial for crimes in regard to 
which he was not called to speak at all. 

- ]^ow, this is exactly the situation in which the Hares now stand. 
The Public Prosecutor has discharged all title to molest them in 
regard to the murder of Docherty, iJbe only part of the libel against 
Ifturke which went to trial, because they gave evidence and criminated 
themselves in regard to that crime ; but he has not discharged this 
title to pursue them for the murder of Paterson or Daft Jamie ; and, 
aodordingly, when Mr. Cockbum proposed to interrogate Hare in his 
cross-examination, concerning his connexion with the latW crime, 
the Court interposed, by telling ib^ Witness that he was entitled to 
decline answering such a question as tending to criminate himself^ 
and as beyond the reach of the protection afforded him for his evidence 
in the case of Dochetty. It was expressly stated from the Bench, 
that his answering the Question put by Mr. Cockbum would implicate 
himself in the crime. And how ehe could he have been entitled to 
decline answering it ? As a protected sociu*, he was bound to answer 
ennery question that should be asked him within the compass of that 

Jrotection ; and if it had extended to imd included the murder of 
amie, which was included in the same charge, the obligation to 
ifaswer would of course have been co-extensive with the protection. 
'' The matter libjeUed ** spoken of by Mr. Hume^ therefore^ can only 



meaty the '' matter. libelled" and sent to tr{al> and in regard ti 
which the socius gites evidence. 

But by the judgment of the Court on the objection taken to Burke's 
indictment, they virtually found that it was three indictments in one; 
fi)r they ordered each of the charges to be tried in succession^ givins 
to the prosecutor merely the option as to which of them he should 
begin with. The procedure ordered to take place was the same as if 
there had been three separate indictments. One of the charges was 
tried, and a conviction obtained ; and there the proceedings stopped. 
Now^ suppose there had been three indictments, and that he had 
been tried and convicted on one of them ; where is the difference, wa 
would ask, in point of principle, between the case supposed and what 
actually occurred ^ None whatever that we can discover. But had 
there been three separate indictments, it would never have been pre-> 
tended that a socius giving evidence under the only one of the three 
brought under review, could be protected from all challenge as to the 
crimes contained in the others ; and no more can it, with any sBew 
of reason, be maintained, that Hare, who gave evidence in reference 
to the only one of the three charges which was tried, is secure from 
prosecutioa in regard to either or both of the other two, which were 
not tried. If the whole three charges had been tried at once, and 
Hare had been called upon to give evidence in reference to all of them i 
or if they had been tried successively, and Hare had been thrice pro- 
duced as a King's evidence ; then he would have been protected, and the 
prosecutor would hare been discharged from all title to molest him 
with relation to the *' matters libelled ;" but, as it is, we repeat that 
he is only protected from challenge in regard to the murder of 
Docherty, and that he is as liable to trial for the murder of Paterson 
or Daft Jamie as he is for any other murder, or as he would have beea 
had he never appeared in the box as a King's evidence at all.* 

The hand of justice, in the trial of Burke and M'Dougal, has with- 
drawn the veil which concealed from public gaze scenes of blood and 
horror, which outdo in reality all the creations of the most gloomy 
and romantic imagination ; which makes man blush for himself and 
his fellows, and will be referred to with shuddering interest by yet 
unborn generations. We see, at least, four wretches, " filled from 
the crown to the toe, topful of direst cruelty," divested of all the sen- 
sibilities of our nature, and reckoning the lives of human beings as of 
no higher value than those of the beasts of the field ; take up the 
trade, and systematically pursue it, of butchers of their own kind. 
We see them luring their victims by a treacherous affectation of kind* 
ness to their dwellings, turned by them into slaughter-houses, and 
there coolly murdering them, for the sake of the profit to be derived 
from the sale of their bodies. Their slow and deliberate mode of mur- 
dering we cannot dwell upon, from a feeling of linutterable loathing. 
Compared with it, the bowl and the dagger lose half their horrors; 
because it pre-eminently supposes the most fiinty and Kmorseless 
l^eart, and unflinching temper, neither of which is ta be subdued of 
softened by those awful signals of agony- which nature throws out when 

* Taken from the <' Caledonian Mercury.** 
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iitniggBng wKh a violent deatli» -and which l3io most pracdseil mn^ 
derer recoib from^ «s too appalling Co his oonsdenoe. Were it possi^ 
ble to distinguish !)etween the four wretehesj under whose feet tht 
>earth may be supposed to groan^ we would say that the guilt of the 
^omen is the .deepest and most revolting ; because woman's nature i$ 
more remote than that of man from deeds of blood. To eadi of these 
women we may tnily apply what was said of a female fiend of anti- 
«uityx Nihil tnuiiebre praster corpus gerens ; and^ worse than thi9 
Brownrigs and others who have disgraced their sex^ their names will 
descend to posterity, accompanied with unmingled execrations. Ever 
shall we regret that M^Dongal was not made to pay the penalty of 
Her crime upon the gibbet, we cannot understand upon what princi« 
"ple she was acquitted ; for her accession to the murder of the Irish 
woman, both before and after the fact, was proved and demonstrated 
beyond a doubt. It would be most dangerous to establish the principle 
that none but the direct actor in a secret murder should be held guilty 
of it. Justice, doubtless^ demands that for the deaths of the many 
who have perished by these four monsters and their accomplices, more 
victims shall be immolated upon her altar. The public voice also 
calls for other sacrifices. The little that has been disclosed of the 
much guilt there is, is more than enough '* to create a soul of tien* 
geance under the ribs of death ;" and it is vain to suppose that the 
angry, but most virtuous and holy^ cry now raised by a whole people 
is to be appeased by the scanty offering which it has been decidea is 
to be made to justice. No false delicacy — ^no dread of popular ex- 
citem^it ought to restrain the ministers of justice from exacting the 
blood of those by whom blood has been, and may yet be, so pro* 
fusely shed ; for, in proportion to the disgusting, revolting, and heart- 
sickening nature of tneir crimes, is there a necessity of purging the 
land of the monsters. Hare (whose appearance is an epitome of all 
that is mean, subtle, and ferocious), and his wife (whose aspect is 
Auch upon a par with his own), cannot, for technical reasons, be put 
upon trial for the murder of the Irishwoman ; but there is no bar to 
tneir being tried for other murders ; and sorry are we to say that 
there are other individuals, with respect to whom there is what lawf» 
yers call a probabiUs causa for oommittine them. It is lamentable 
to think that the practice of a science, designed for the preservation 
of human life, should, through the avidity of any individual to possess 
4ubjecls^ have directly tended to encourage its profuse destruction ; 
that the science should have stooped to a junction with the basest and 
most 4inballowed ruffianism, and derived aid from acts which terribly 
violate the laws of both God and man. In purchasing the bodies 
which had come under the fell gripe of the Burkes and the Harefl^, 
there must have been an utter recklessness — a thorough indifference 
as to causes and consequences, which, in point of criminality, very 
closely borders upon guilty knowkdge. These transactions have cast 
B stain upon the profession, which, for years to come, the fair fame of 
those who pursue it — (a fame resting not more upon their eminent 
skill than upon their acknowledged benevolence) — will not can oblite- 
rate. It is singular, that the only symptom we have yet discovered 
4of the '* march of intellect *' among the lower orders, is certain recent 
discoveries in the art or science of crime* The most important o| 
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<ip(m them, andtlie«tnngliiigoftliein£or Ihe fiakeflflm montf ti^ 
lie obtained from tlie «ale of th«ir carcaMs ; with bMk of iMA mf 
•imple ancestors were perfeetlj mnacqaainted. TIsfc cithea^ l»Qi iba 
last eapectally, though of -such prodigiooa wickednaaaj abcttld iia « 
iuveltyst the present day, greatly aatoniahea as. : - i 

• We folly agree with &e Morning Chrofiicle» that tberovar^. mvif 
m^ who would, and do commit murder fiorniore trilling gains thm 
are to-be derived from the sale of a oorpae. Not a great nmnfje^ 
ago, an IriiUiman murdered a pedlar->>boy in Eakdale Muiv» he Mflg 
eovetoos of the paltry geiv^gawa which the poor: creature ha4l in Im 
liox. Aboa:t two or three years ago,an old Highkndinan waa aafiigil^ 
alaughtered in the uplands of Aberdeen^ire ; the incentive to the 
crime being a desire, on the part of the moideierj to pooaoss hin^ 
aelf of a crown-piece. And much about tiie same time» a private 
aoldier, travelling on furkugfa, waa shot to death in the neighbovrhsod 
of'Gla^w, by three ruffians, who were strangers to him, with a yjow 
to the contemptible booty they mi^t find uponhia peiaoiw Ctaiit 
be doubted, then, that there are many miscreanta, who, when ttef 
become poesessed of Burke and Hare's fearful secret, will not hesitala 
a moment, if there is a prospect of impunity, to murder % feUanr* 
creature, in order to convert or coin his body into ten sovereigns? 
Much do we fear, now that the secret is out, that the above Vwo 
wretches vnSH have many imitators in their career of guilt, notwithstui* 
ding the example whi(£ is about to be made of one of theaa. Wo fear 
this the more, because the facility and secrecy widi which murder 
mav be committed in pretended lodging-houses, npoa vagrant stnu^ers 
and prostitutes, whose disappearance would occasion no remarjc, can* 
not escape the notice of those who are deeply engaged in the pnctioe 
of crime. These are painful, but necessary cooiuderations, whkh M 
cannot refrain fh>m urging, and Which we trust, will be preased upaa 
the attention of the LegislatHro. We cannot oondude without notioiiig 
the absurdity which ius been committed, by some provincial jonmat 
ibts, in upbraiding the population of this city ^ with Crimea comtnitlxd 
within its purlieus, by four vagabonds, who are not natives of iu £q9al 
to this absurdity> wonld be the injustice of stigmatizing, on account 
of these crimes, the whole people of Ireland. God knowa, that^ ii 
every nation, most foul and unnatural murders have been perpetrated i 
and while it is remembered that Burke and Hare and his wife ai9 
from Ireland, let it not be forgotten that M'Doogal (we blush tosaj 
it) is our own Countrywoman, and that the witnesses Oray and hi 
wife, through whose honesty and decision the hidden iniquities of die 
gang were first brought to light, happen to be Irish** 

When Burke was remove! from the court^room to the Iock-ap> 
house, he was considerably agitated, and, throtring hamaelf upoBflus 
knees, addressed a prayer to God, whom he had so grievously offendel 
During the rest of the day he was composed, and even spoke cheer- 
fully to the policeman who had the charge of him. He expxesaod hit 



* This is a mistake : Gray states himself to be a native of Edinburgii, bora is 
the Grassmarket ; his wife is also a native of Seotland..— Vide the aooqvuit «f M^ 
i|i this Jpp€n4ijPf 
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fay lit Oni ft0|i«ttd lir M^Doi^ 

Mth kirn mn todb. He iko irud tint tke Imb vonaa n^ miurd^edi* 
iMt 1^'liim, bat by Hate, in the maimer deaoribed in Hare's teeti* 
modf j but admitted that, dwing tlie ahoofciag operation, be beU hm 
hmB^ ''Die wUeeman obeerved, that be wondeved above all tbingt 
bow be coold imbnie bio bands in tbe Uood of Daft Jami e ■ a beii^ 
hf the* bfBi wbose fisite, from his inoffensive and aransing babitij bat ex* 
cited ttwe oommieevaition tbantbail of aU tbeotber bntchored individoals* 
To the polie^man's obaenmtioa, be replied, that, as be bop^ .to meet 
nvitb merejr At tiieThrsne of Onic^ bis band was not oonoerned in that 
ttinhder. Hare and hie wife, be said, wese tbe sale perpetrators of it i 
bat be allowed that he bad decoyed Junie to their honse. He confessed 
ikai he had participated in man^ fnore murder* than those he had been 
indicted far ; ind sadd, that after his mind was composed, he woii]4 
kiidce disdoeores, which would implicate several others baiides Hare 
md bis wife, in the same crimes as those for which he waa doomed to 
die. If, be said, he coold make sure of the banging of Hare, he him^* 
self would die happy- He was asked, how did he feel when pursuing 
faii bonrible avocanon ? He replied, that in his waking moments he 
had no feeling ; but that when he slept be had frightful dreams, whidi 
previously he bad been unaccustomed to» The fiEict is, that the wretch^ 
When aWake, by means of ardent spirits, steeped his senses in fbrset« 
ftilness^ and his excessive use of spirits aooounts for his, absolute 
^nury at the time of his being appcebended. He expressed a wish 
that one of bis ccfimsel, whom be mentioned, would odl upon hii9> 
Ibttt ^tfmi^t furnish him with notes of his life and adventures, as be 
Was desirous to have bis history published. At night he had short fits 
of sleep, during which he raved, but his expressions were inarticulate; 
isHd be grinded his teeth in the most fearful manner. Whenever bd 
awoke, be Was in a frantic state, but always recovered his composure ; 
tend in ^e course of the ev^iing, he read two clyapters of the bible. 
At two o^clodc on Friday morning, be was removea in a coach to tbe 
Cahonhill jail, and put upon tbe gad. As before his tiial Burke had 
Intimated bis intention to destroy himself, he has, since his conviction^ 
been constantly watched by a person stationed within his cell. 
• The boUse occupied by Bum and M'Dougal was, since the trials 
visited by shoals of people until Friday night, when the person in pos^ 
session of the key, to escape the very unjust imputation which had 
been cast upon lum by some, of his having made money by shewing 
the pla6e, returned it to the landlord.. The immediate access to it is 
appropriate— ^namely, through a dark passage, where the women stood 
while the murder of the Insh woman was being perpetrated. The 
dwelling is one small room, anoblong square, which presents the exact 
appearance it had when the culprits were apprehended. There is 
stili the straw at the foot of the bed, in which the murdered woman 
tras concealed. Altogether, it has an air of the most squalid poverty 
and wabt of arrangement On the floor is a quantity of wretched old 
shoes, of all sizes, meant by Burke, perhaps, to indicate his being a 
cobbler ; but they are so wretchedly worn, that we camiot suppose 
thev were left with him to be mended, or that he designed to improve 
their appeaninoe, for the purpose of selling them. We incline to 
think that tbey belonged to some of his victims. The dwellipg :is 
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iioiit' ednv^indy rftdate for thd nrntderoiis ttaide1ie|^iBrgii^r 
being many obscnre approaches to it from different directions. Hare's 
dwelling, alsoy has attracted many visitors. . Its appearance is equallj 
deplorable with that of Bnrke. It is on the gronhd floor, consists ^ 
two apartments, and overlooks a gloomv clo«e. Beside it is a sort of 
stable, used hj Hare as a pig-stye, ana secured with a large padlock. 
In this it is believed Hare and Bnrke committed many of their bntf 
cheries ; and here, we are inclined to think. Daft Jamie encountered 
his fate. We oannot believe that, as Hare has stated, the poor idiot 
was pnt to death bef(»e mid-day in that monster's house; for, in th^ 
case,' his cries, which are said to have be^i very loud, must hav^ 
idarmed the people in the flats above^ It is true, that the two assassini 
had been in the habit of getting up sham-fights in their houses, tlu!| 
the vicinage might be induced to take no notice of noises within them; 
font still the fearful yells and shouts of a stout young man, stru^Hng 
fbr his life, at that time of the day, and in Hare's house, every part 
of which is seen into firom the dose, must have attracted the observav 
tion of neighbours. 

We wiU notice the two murders charged in the indictment, but no|; 
entered upon by the Lord Advocate, as, we understand, they hayt 
been described by Hare. That villain, we may observe, always makes 
his associate the principal actor ; but Burke's description totally differs 
from his; and; situate as Burke now is, entertiuning not the most distant 
hope of mercy, we think that what hp says is most eatitled to credit 
The first murder charged was that of Paterson, a girl possessed, it is 
ftdd, of great personal charms, but of loose habits. She and a Janet 
Brown having been liberated about six o'clock oti the momii^ pf 9th 
April from the Canongate watch-house, in whidh they had been con« 
fined all night, were on their way to a public-house, when they me^ 
Burke, who, by promising them break&Lst, sgid giving them tw(^ 
bottles of whisky, induced them to go with him to the house of his 
brother, Constantino, a scavenger in the Canongate, Burke and the 
woman M'Dougal got up a fight, pending which Hare, who had been 
eent for, made his appearance. The girl Brown, who rightly ocmstrued 
Hare's brutal countenance as a eaveal against sitting in his company, 
took the alarm, and went away, leaving Paterson asleep in a bed. 
She returned in about twenty minutes, anxious for her companion^ 
and was told she had left the house. In the afternoon she again in- 
quired after Paterson, and received the same answer* During Brown's 
short absence in the morning, Burke had stifled the wretched girl ; 
and between five and six o'clock in the afternoon, h&c body was in the 
dissecting-room, where £8 were paid for it. 

As to the case of Daft Jamie— (be it remembered we atill speal^ 
Upon the foul authority of Hare) — ^it was still more atrocious. Doubts 
less, the assassins had long *' marked him for their own." One mom* 
ing in the beginning of October, he was met in the Grassmarket by 
Burke, who, learning from him that he was in search of his mother, 
to whom he was ardently attached, persuaded him, that he, BurkeSi 
knew where she was ; and, by this pretence, decoyed him to Hare's 
house, where, after much resistance on his part, he was prevailed upoD 
to swallow spirits to such a degree, -that he sunk down upon the floor 
in u profbuud sleep* Burke was anxious to commence the work of 
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iffitirdeir ; liut Hare 'observed that as yet be, Jamie^ uras too atrong» 
aad it would be better to delay it. Burke, in his impatience, after a 
short delay, threw himself upon Jamie, and proceeded to strangle him. 
The unhappy creature, roused to a sense of his danger, threw Burke 
away from him, and sprung to his feet. It is in moments like these 
that the instinctive movements of the idiot assimilate to the actions of 
the rational man. Jamie, who fought like a hero, would actually 
have subdued Bui^e, but that Hare, whose assistance was loudly de* 
manded by his associate, tripped up Jamie's heels, and, as he £eU, 
Burke a£;ain threw himself upon him. While Hare was dragging 
Jamie along the floor, Burke being still above him, Jamie contrived 
to bite die monster of an incubus who oppressed him, in such a way. as 
to occasion a cancer,* which, it is thooght, without the hangman's aid» 
would ^n precipitate him into eternity. This drcumstance- goes 
'Ba to support the often-alleged fact that the saliva of an enraged 
-man, absorbed into the system of another, has a poisonous effect analo- 
gous to that of hydrophobia produced by the bite of a rabid dog ; and 
so convinced are some of the Africam tribes of the truth of the htit, 
that when any of them engages in a ooniiict with another, with the in- 
tention of using his teeth, he previously throws himself into a irioleiit 
hige. However, poor Jamie was eventually overcome before mid-day ; 
and a student, who had seen him two days previously in good heatth, 
saw him stretched out at length on the dissecting-table. 

It is impossible to calculate to what extent these villians have 
carried their murderous practices. Our conviction is — and we know 
thdt our estimate falls much short of the generally adopted one — thegf 
must, in certain seasens, have murdered at least two individuals im 
the course of each week ; to do which, they had su^icient opportuaitie8» 
Their habits of life, sordid aa their dwellings are, imply as much. 
We mentioned, at the first blush of this homble business, that* 
washerwoman, in the Grassmarket or West Port (we forget whidi), 
and the girl Paterson, had disappeared under very suspicious circum^ 
stances. That Paterson was sacrificed to the avidity of Burke aad 
Hare is beyond all doubt ; and that the washerwoman met the same 
fate, we have the strongest reason to believe. We have aa little 
reason to doubt the following imputed murders, from a circumstanae 
which will appear in tiie sequel : — About a fortnight previous to the 
apprehension of the murderers, an Irish beggarwoman, with her idiot 
son, who had reached puberty, arrived at Uie house of Burke, whea 
the mother was suffocated by him on the straw at the foot of the bed, 
and her body put into brine in a herring-barrel; while Hare killed 
the lad by breaking his spine when across hia knees, and threw him 
into the barrel above his mother. Burke's oonsdenoe, seared as it 
is, has been more agonised by his recoUection of the death of this 
boy, than of that of any other atrocity in which he participated. 
Since his sentence, Burke has confessed that he shared in the mur«- 
der, in Hare's house, of a young married female of the name of Jane 
M'Ooogal, a niece of the proper husband of the woman M'DougaL 

* Tlu» is inoorrect j Barkehadbeenfar inaiiyyafascooiplaiDingof ascfaurous 
testicle, which would ultiioately have caused his death* He received noi is^uxy 4tt 
this oocaiion. 
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0er aietef, wko isin flie gl*Q8teit. distraM, batf been InqoiHas at tlir 
vinetch M'Doogal vegaidiBg ha* fate ; but the wlf intelligeDee slw 
«ould extraH from her is, that she was murdered by Burke# 

M^cfpgal was liberated on Friday night, haTiiig been detained in 
the Lock^up-honse aol^y fer her personal protectionj and immediataiy 
returned to occupy her old den/ the scene of so many muxdera. Oa 
Saturday evening, however, she incautiously ventured oat to a shop ia 
the neighbouriiood for whisky. The liquor was refused her ; but she 
was observed by some boys, who called out that it was M'Doiigat and 
a mob almost imtaediately assembled. The police appeared on tiie 
imt alarm, and taking her in charge pnoeeded torooveyjber to the 
^rateh^house in Wester PorUbuigh; but aucfa waa the faiy aad 
exaspeiation of the mob, .determined^ appaxently, to teav tike wietcb 
to pieces if they got hold of her, that the policemen werf oompeHed to 
use their batons without mercy, m order to cav«r her j^treat to the 
^^Btch-house, which they reached with the greatest difficulty. Af^ 
rived there, the mob increasing every moment in numbers and larj^ 
tiMy endeavoured to afford the unhappy creatmr e pgotBc t ion ; but the 
windows being smashed in, and a disposition mantrested by the anahk 
tttdeto storm the watch-house, the people within, Psere as a denkr 
reaert, oUiged to dress her in men's clothes and pat her on* by a badt 
windew. When this was eflbctttU the £Kt that she had left the office 
was announced to the mob, who having nusaed their intended pmfk 
eofld afiter dispersed 

in the course of Sunday the 26th Deoember, great coowda 4if walk 
d r osDc d people resorted to the West Port to visit the aecnea of die lata 
murders ; but so lor aa we have been able to leant, nodistnrbanoa «f 
any kind took place. The only objeet on which popidat hm'caM 
vent itself, had, by^ the exertions of the police esqapea : and the only 
iaeling that predominated, was one of curiosity mixed wkh bflffor. 

On Tuesday (December dOth) M'Dongal, who is atillluikii^ 
town, applied at the jail tor have an intenriew with Burke, but 
refused. Her attachment to him, pexhapa from einigeniaUty of dispotf^ 
tbn, is undoubtedly strong. Burke^ since he went to jail, Ims haiii 
vemarkably composed and devout: He has observed, that he ia 1^ no 
neans abigot in religion ; that besides Popidb chiirchea, he had, whoa 
a soldier, attended Ptesbyterian, Elpisoopaliaa, and Methodist onei; 
with the peculiar tenets of all which he appears to be .perfectly oeiN 
versant. He says that he has received iastraction firom good men of 
every faith ; and that ^ real xejtotanoe aad a strong belief" ars 
auffident to ensure salvation. The other day, the Bev. Mr. ManhaU 
of the Tolbooth church, and the Bev. Mr. Stuart, Gatholie paiest; 
ealled at the jail to aee him ; and, on being asked vduok he wsnU 
wish to converse with, he replied that he wcmld have botii. Yciaev* 
day he received a visit'fnim tiie Bev. Mr. Beid, Cadiolic prieat. Ha 
persists in saying that Hare originally ledooed him into the 
ainn (tf murder.^ 



* Taken from ** The £4inW]g;h Weekly Chronlde*' and the ^' Caiedoniai^ 
Mercury.'* 
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' We areiootapelled t9 vtsnme this BwhA sabject, and ndqsest itM 

«vr readers who have already *' awpped full of borrois *' will baar Wiflr 

piuiience nt least the futs. we maj yiet have to state, and the remarks 

we* shall offer. 

* Thepttblic feeling iipso the sttbject has, srer sinee the- trial tei^ 

adaated^ daily increased in intensity ; aad the whole kingdoH^ frsot 

CSemwall to CaithneBSi rings with dries of indignation at idbe vuipaMl-' 

Utd fbalness of Ae cnmes which have been brought to light, the ao^ 

.^ttittal of the fiend M'Dougal, and the w«rse than brutal iadiflereiicw 

iof.tbose peraonsto whom tSe murderers, diapfosed of their merchsfidifler 

Indeed, it could never, have' been suypooed tha€ audi things were^ to 

^ I. Orwcome us like a fomaet^b idoad,- 
Withoitt <mr tpeeial wonder.'* 

{nGcedtolitv, at an early stage of the business, held the puUie indigu 
aation in check ; bat the werst that was feared has been ftuly rosliaed^ 
the most sceplicnl are now foMy eenvinoed, while reflection • discovers, 
in the erimes committed^ features too shocking «id hideeus ever to hav^ 
been imagined. Kefiectioa, then, which, in tbe genesal ease, baa a peci^ 
lying influence, in this serves to fan the flame of pablic rssentmeol^ 
whidi Will never be quenched l^ut in the blood of more than one of tii0 
.assassins, or of their accomplices. To prove the giowtb of thii most 
righteous foding, we may mention the fiict of the houses of Burke and 
Hase (the former of which has been rer^Moed) being now hat moipa* 
anmepovsly resorted to by persons of all classes^ than they ware imni* 
mediately alker the tenmnation of tiie trial. 

. There have been some very painful suspidons of late that- the bym 
vestigation of those morders is not to be £Btfther psoseeated; and £rom 
die onvomstanse of M'Dougal, and Gonstantine BttA» and his wifi^ 
having teft this citv for iSe West Country on Wednesday mxmmm 
last> we areindineo to believe that such at onetime was th<iLsra 
Adiveoate'a detemnnadon. We happen: to kaew that a oaitaiii^pahlia* 
^GoBOtiopaBy (not the Loid Advocate, whose^seal ut forwavdiag- die 
late'ttial '& beyond all praise),' remarked) the other day that thtj/t 
saere penfeotly sick of the business, and were resolved to stir no fi»tlie»< 
iait, iest it shoold bitng shame upon' the city 1 So thiii worthy nem* 
jtenaflo opposes his ddicate feelii^ to the canon of the Alttigntyyr 
whi^ says, ^ Whoso- dieddeth man^s blood, by man shall hie bloodl 
bs shed ; " and fran a reraect to the reputation of ikhis dt^y wooldl 
extend impunity to the aold*blooded murderers^ of its inhabntsiita ! lU 
If this gentleman's sensibility is sbc^ as- to dispose him to throve ai 
shield over crimes of the deepest die, all we shall: say is, that he is* 
totally unfit for his situation. If, by limiting the infliction of punish*-/ 
meot to one of the murderers^ ethers shall be enoouraged to repeat 
crimes of the same kind, then according to the views entertained by 
this gentleman, still greater diisgnioe will attach^ to the dty ; and then, 
according to hispredous logb, so much givater wiU be the jiropriisty 
of taking no notice of them, in the piresent exdted state of the puln 
Ih min(^ no Lord Advocate will dare to say, ■* Thus fiai^*-*(tO'the 
daatbef Bttrke}-H|haU the tide of public vengeance flow, $nd no 



fiffther.** The present Lord Advocate has too much good feeling— r 
a too high regard for the ^public 6pim6n-— tb admit of. ot^ supposing 
that he has come to an^r such determination. We would be the last 
to propose that his Lordship should violate any engagement, tacit 'or 
express, he may have entered into with Hare and his wife. If such- 
an engagement has been entered into^ it may possibly. include, which 
we would deeply lament^ a remission to them of all the murders they 
have been engaged in. But surely, now that the evidence as to tho86 
transactions has been. augmented by the acqtiittal of M'Dougal, there 
can be little diificulty in discharging the bolts of justice at the heads 
of other offenders. On the occasion of the trial, had the Lord Advo* 
cate been resolved to adopt no ulterior proceedings, he certainly would 
have adduced his evidence with regard to the whole three charges, in 
order to satisfy the public that the guilt of all the persons implicated 
had been sifted to the bran by the Crown Officers ; and, particularly, 
lie would have examined Dr. Eaiox, were it only to '^ sear his eye- 
balls," with the sight of a multitude of his fellow-citizens listening 
with horror and indignation to the details of his testimony. 

It is satisfactory to reflect, however, that our law has wisely restric- 
ted the Lord Advocate's prerogative, so that, even were he disposed, 
he caqAot screen a murderer from justice, if the deceased's relatioiis 
yicline to prosecute him. The law says that murder shall not go un- 
avenged, if either the public, represented by the Lord Advocate, or 
those who have been deprived by it of a near relative, insist for pun- 
ishment. Will not then the friends of some of the butchered indivi- 
duals, whose blood calls to Heaven for retribution, be roused to prose- 
cute the butchers P No ox^e can doubt that money would be liberally 
provided by the inhabitants to defray all expenses. A public meeting 
should be held upoti this Veiy subject. . 

With r^ard to Dr. Kuqx, too much delii;aey and reserve have been - 
maintained by a part of the pi^ess. When the atrocities in question 
flrst transpir^, it was stated .that Knox conducted himself with the 
utmost civility towards the police-offii^rs who went to his house in 
search of the body, when the &ct is,, he. swore at them from his winr 
dow, and threatened to blow their brains out ;. and it was only upon 
their prooeeding, to force the door of his lecture-room, that it wm 
opened by one of the keepers. Farther, a number of citiaiens have 
been called " fellows." by the press, because, acting upon a vir*- 
tuous feeling, they ventured, ill^ally we grant, to indulge it, by 
breaking the windows of that man by whose myrmidons the temple dF 
liuman Ufe had been so often broken into and despoiled. Great painib 
too, have been taken to. persuade the public that the doctor was inn 
posed upon by Burke and Hare with regard to. the mode in whicb 
they acquired their subjeds ; but mark how a few queries will pa^ 
down tlmt supposition ! 

Were not bodies— one of them of a girl, with her hair en papiBote 
-^both warm and sonple, repeatedly received into his lectore-room i 

Did not Burke imd Hare exclusively, deal with Dr. Knox.; and 
must not all their tuhjecU have exhibited nearly the same aymptoms— 
whiph symptoms, in the case of the woman Docherty, at once sat&fied 
ot]ter medical men that she had been violently bereaved of life ? . And 
why did not the amsta|ijt jcequrenoe of these symptonii^ MiweU^tf 
the sj^mptpms themselves, rouse Dr, Knox's suspicions ? 
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Hip <iol tltt Ddctor ^sAumMged tbut he has iepe«ledl)r bongfat 

l)odies which had never been interred^ allying (and we believe partly 
•with truth) that they had been disposed of by relations? And did 
not his doing so encourage among the lower orders^ a most barbarous^ 
luuiatural, and' demorali^ng practice? 

r ' There are certain atrocious particulars connected with the murder 
,of the,wx)nian Docherty^ which are very susceptible of proof. A per- 
son in Dr. Knox's emplojrment actually offei^ her for sale to a re- 
spectable gentleman of the profession before she was despatched; he 
saw her in Burl^e's h^Hise immddiatdy after the spark of life had been 
extinguished ; and he then again oflTered her for £15 to the same 
igentleman^ who indignantly olroered him out of his house. 

If neither D/. Kilox nor his man can be considered as any Way 
accessary to any of the murders (and we hope it may be so}^ there 
cannot be the least doubt that both may be indicted for the misde- 
meanour of purchasing bodies under the circumstances we have de« 
scribed ; by which process the public may be relieved of those terrors 
which their presence in this city so naturally inspires. While the 
question as to the policy of winking at occasional exhumations 
remains unsettled^ we have no desir6 to have the law strictly enforce^ 
^igainst those who purichase subjects which have been come at in the ordi- 
nary manner ;. but all the circumstances of this case are fraught with 
a peculiar criminality, which requires most exemplary punishment. 
We trust that, in such a case, we shall not see ralsified the proud 
adage of our law^ that the life of the poor man is as precious iit its 
wght as that of the wealthiest; or verified Lear's bitter observation^ that 

" *— Plate tin with g6ld, ' 

And the strong fuice of justioe hurtless breaks : 
i. • Arm it in rags, a pigmy^s straw doth pierce it.** 

It was not so, in 1814, when Dr. Patison of Glasgow — a person fully 
as eminent in his way as Dr. Kn^ox, was' arraigned at the bar of the 
High Court of Justiciary, along with a lecturer on surgery, and two 
medical students, for having .disinterred a human body. . Has ike 
spirit or the practice of the lam ch&nged since that period. What dis- 
. tinction can be made between the case in which Dr. Patison was in- 
volved (innocently we are bound to believe) and the presient one of 
Dr. < Knox, which is not stupendously and infinitely to the disadvaa* 
tage of the latter ? The greatest curse thai- can hefhl- a country is 
the adniinistrators of its law shomng that law to be capricious in its 
practice. 

We have heard most unmeasured praises bestowed upon the learned 

Sentlemen who defended Burke and M'Dougal, because they ren- 
ered their services gratuitously.* We cannot, admitting the pos" 
tulatum, concur in those praises. Had the highly talented eounsel 
stipposed the murderers to be innocent, they might very safely have 
left them to the proverbial caution and lenity of a Scottish jury.i* 



* We have it from undoubted authority, that the services of the counsel 
l^uitous. The Dean of Faculty was induced to undertake the defence of Bvke^ 
aolely At the solicitation of the junior counsel, who waited on him in a body £of 
that purpose. 

. ^ Two of the jury, we learn, on the Trial of Burke and M'Dougal, were fbv 
acquitting Burke ; and it was only by a sort of co mp romife that a ImaninMS 
•verdict was retomed against that person ! 
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1t4iiMiff mn$HUlmk gcSltf, \*f iB<|M«a dieir «dBBt^iii tiyii^ «» 
YQBOUie than fnwi their merited fate?, We Jbelieve better «ft£(B«» 
geptlem^n than to supppse that thejr rendered their servieesr grabm 
Mm$l^. Had thej be^ yee'if — (and out impresaioa, wUchmykt. 
wrong, 18 that they were so^ but hj whom we oannot tay)->-tlie aoif^ 
^^bservatioB we could have made 19, that they acted m a biumetp4ike 
jDanner. Of all hnmlK^ pjrafesaiQiial hiunlnig ia the meat daageiMii^ 
bficaote it 10 the AMst impo«i«g. 

{From the *' CaUdoman Merdufy"J 

Every hour aome firesh tale of horror reaches us. Since our hat im 
bave been told of many things — (aye, and told> too, by anatoBiiste^: 
^Mtlcolated to free^ the very blood in our veins. Murder upon cyslem 
»-<-4nurder almost by wholesale-^has been carried ion in this dty ior 
ihe last year and a half; and not only has it been systeosatically ean»' 
knitted, to an extent which it js appalling to contemplaie, bnC k has 
been perpetrated upon the most refined prindplea of aftateBucal 
Menoew i^nd with a knowledge of the functions and oigans^f li^ 
which few binary medical practitioaers possess, and wfaidi mlMt. 
iiave emanated from ssooe higher source^ yet uninspected nr Anfcnm&i 
In fact, this is the most fearful> as it is the most melanoboly and dan \ 
jpiorable attribute -of the crime; and it Is -one circnmstanoe amenf - 
Many which calls loudly, and tmmpet-tongned^ for fiirtiier inveslig»- 
ittoa^ The horrid circumstances which have been stated ta ua m t«r 
gard, to victims, the disappearance and murder of wbom have mntj^ 
been brought to the kno>viedge of the public, we, Jor Ike preseuL,. 
refrain from ^mentioning, in the hcpe Uiat the Lord Advocate wili 
redeem the solemn pledge which he gave to the Court and the country 
in the cour$e of the late trial; but matters have now coine to MMSh a 
}n«s, and a system of such infernal iniquity has been revealed to'U8> 

S those whose dearest interests are concerned in hfiving the trnth, 
B whole truth, and nothing but the truth, unmveUed, that, unless 
noma steps are speedSy taken to bring to justice all those who hate : 
been oeneemed in it, we shall feel ourselves called upon to^row asidt. 
every teiing and every wi^ to spare by which we are now restrained, 
said to disclose facts which we have reason to believe ate abeady -. 
known to the legal authorities, but which, openly proclaimed to th* 
ivorld, they can no bnger hesitate or r^use to investigate^ It won*t 
do to affect a contempt for statements contained in the newspapdrs^ ct 
fco tell men whose professional character and reputation are at stake— ^: 
^ We do not even deign to laugh at them." There is nothing partkn^ 
larly calculated to move the lau^ter of any one, however lai^ly he may 
ahare in the prtefervidum ingemum Scotorutn, in the recital of nmlti* * 
riied atrocities, such as never before disgraced the annals of any €in^ 
lined posmtry ; nor is it long since a statement in a nawapaper-^in oar 
«wn — relative to the circumstances in which the body of the infant 
ntolen ^m the Pleasance was found, led to an investigation which, 
we understand, is still in progress, and which may ultimately bring about 
the discovery of the murderer. The sacrifice of Burke alone will nsl 
nppease the present righteous cry hr vengeance against a horde of 
tiystematie and scientific murderers ; nor vrill tjie public toknle tn ^ 
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fOtmpttti** Otto/Oker'^ tax inqnity, because it MgM ^^VtiiitQ'ftlly Mpli« 
ttite perAms -df a diilmnt description. Fiai juitilia mat ccelnm} 
l^e comtMunity dan bave no interest so strong as they have in the* 
eqaal floid uncompromising execution of the laws \ and they can su'ffer 
fio injury so great as that which must be inflicted upon them by at- 
tempting to arrest the course of justice, where crimes hare been com- 
nlkted which strike at the very roots of society, and are calculated to 
unloose the bonds by which it is knit together. ' ' 

" We haVe heard, with unspeakable surprise,*' says an able writer 
in the New Scots Magazine, *' that these judicial investigations are to 
|>roCeed no further, and that the miserable wretch Burke is to be the 
malv'tictiiii that is to be yielded up to public justice. We cannot 
believe this rumotir ; for assuredly the public mind cannot be quieted 
by slieh an imperii inquiry as this trial has afibrded. The Lori> 

A0VBCATB PLKDGED HIMSELF TO PROBE THESE ASSASSINATIONS TO 

TMB BOTTOM — and to pursue those measures which are necessary to" 
iranqmUi:sie the public agitation — a feeling which we are sure at this 
Bloment pervades every family, and every mind in this city- — and 
wiieterer the tragical tidings nave been heard. To stop ^ort now,' 
#iii just be to leave in every breast that undefined and gloomy appre- 
hcnmn which haunts the imagination, and oppresses it mere heavily 
thtti a full knowledge af the real extent of such evils in society ; and' 
WB luve such oon'fidence in the sound discretion of the Lord Advocate, 
that we cannot imagine he will leave the nest of monsters, who have taken 
up^mr abode and practised the trade of murder among us, unkennel- 
M, and without brhiging every individual implicated to a public trial, 
and dieelosing to the community the dangers tney have to guard them^ 
«elv«s against Irdm- such a system of terror, and such a horde of mis- 
eEeanta. We have only one practical remark to make, and it is, that 
the faighef authorities snoiild pay some attention to our police establish- 
ment, and prompt them to a vigilant discharge of their duty. It does 
Mt appear that the officen of police had the slightest intelligence of 

Sone of the mnrdefv which are now known to have been commit- 
; and bat fdr the information given by the man Gray, whose wife 
discovered the murder of Campbell, the whole mystery of iniquity 
n^ht have still remained in ftiU operation. The police had no merit 
whatever in this affair ; and indeed its officers act upon a principle 
^Mth actuaUy affords JaciUties for the repetition of similar crimes, 
^liey hate instructions not to interfere in such scenes a^ preceded, or 
nftber formed a prdude to the murder of Campbell, and will not com- 
mit the perpetrator of an outrage tending to murder, unless they either 
see it, or some informant commits an offender to' custody. There 
could not be a better illustration of the utter absurdity of this regula- 
tion, tlian the facts which have come out on this trial. If Alston, 
who* heard the broil in Burke's house, when the murder was commit- 
ted,* could have found a policeman in Portsburgh, and if they had 
entered the house at the moment that cries of murder issued from it^ 
the perpetration of St would either have been prevented, or the whole 
gang of murderers would have been apprehenaed in the fact. Unless, 
therefore, a different principle is acted upon, the police is useless, and 
worse than useless ; and, however meritorious it may be in detecting 
patty laxeenies, it is utterly inefficiettt for the protection of life in 
thb city." 
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In every one of these olMenrat]oi]» we entirely ^itenr. Meie eftse-. 
fiial protection to life is indispensably necessary ; but tbe first and 
most important step towards affording it is to bring to justice all tbose 
who have been trading in murder. And to show the indispensabie 
necessity for this, we beg oar readers to attend- to the mode in whic^ 
it was proved at Burke's trial that the late murders had been oom-f 
mitted. To render our statement intelligible, however^ it will be ne^ 
eessary to give some preliminary explanations. 
. At every inspiration, the ribs of the chest or thorax are dHat^ by 
muscular action to an extent of about one-iifkh larger thaffimmedifltely 
after expiration, and, in oases of a full or sjtronginspiratimi, to n^srly 
one-third. A partial vacuum is thus produced, ^ and the atmosphoic 
air rushes in by the trachea to fill the cavity in the diaphragm, tbe 
recipient of the air inspired, and to oxygenate the blood. In mordet 
upon scientific principles, theref(»re, the first point is to compress ^ 
nbs of the thorax, so as to prevent this dilatation ; and if the co«h 
pression be powerful, it will of itself be sufiicient to destroy life in a 
few minutes, without the application of pressure to the tim»t at all, 
and without leaving on the body any external marks of viideaoek 
iSven a full grown bull might be destroyed in this way in a verysheit 
space of time ; for independently of the necessity <^ respiration to the 
support of life, the blood, for want of oxygen, instantly becomes fvois 
soned, and this of itself would occasion immediate death. If, how- 
ever, to this compression of the ribs of the chest be added > what Dv. 
Christison called '^ throttling," or the simultaneous applicMion of pre»» 
sure to the trachea, nay, if the head were evvn thrown-, back ao aa^ti^ 
strain the windpipe out of its natural position, without a&y applies^ 
tion to the throat at all, the consequence of the use of both neana 
would be the immediate extinction of life. But mere " throttling,'* 
without compression of the chest, though it might produce death if 
carried the length of literal strangulation, would alwavs leave external 
marks of violence, and might, as in the case of Daft Jamie, lead to a 
struggle perilous to the assassins themselves ; while the eonbioatioa 
of both — of the compression of the chest and of the trachea — ^ia equ^f 
easy and effectual, and is, moreover, the only mode Jn • which the 
assassin could accomplidi his deadly purpose without leaving tiaoea 
of his murderous work on the body of his victim. ' > 

We pray our readers to compare this description with the mode » 
which Burke is proved by the evidence on his. trial to have proceeded 
in the murder of Maigery Campbell or Docherty. He threw himsetf 
ppon her body, with his knees upon her chest, to compress the reqii* 
ratory organs, in the manner above mentioned:; and at the same -in* 
stant he grappled her by the throat :. he prevented by his wei^ttfae 
expansion of tbe ribs, and at the same moment he stopped .the* 
which communicates with tlie external air, thus ensuring the 
immediate and easy extinction of his victim. The ehoking soulids 
that were heard must have been occasioned by the.Gnddea'^ptesme 
upon the chest of the unfortunate woman when Burke threw his 
weight upon her, expelling violently the air contained in the lua^ ; 
for after that she could have uttered no sound, and must have died in 
the gripe of the assassin in the course of two or three minuses. And, 
in farther illustratien of the efficacy of this scientific mode of ptfpe» 
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tratinig inaid^> we may allude to what ifr stat^ and bdieved to he^e 
taken place in the case of Dafi Jamie. Fronr his impatience and ini<* 
petuoaity, the aMatudn missed hia intended aim of planting his knees 
on the breast of the poor victim^ and only grappled him by the Uurpat. 
The consequence wasi that the muscles of the diest' being unencum- 
bered^ and the rest of the body firee^ the poor creature was able to 
exert his whole strength — and a desperate^ a mortal struggle ensued, 
in the cOQtse of which sereral severe external wounds were inflicted on 
Uokr -But had 4>he assassin been as deliberate as in the case of the 
w^nlan Docherty^ the result would have been the same.* 
'. ' Now, we askf who taught Burke^ a common Irish labourer of the 
v^ery lowest cUsSj to commit murder after ^ fashion, the science dis^^ 
played in which is a subject of wonder , and dismay to many of the 
906t skilful anatomists in this city, with three of whom we have cofaw 
Tersed in r^^ard to it, and found -them overwhelmed with horror and 
emazement ? Who, we say, taught Burke ? — ^fbr that he was tuumed 
as to the mode of committing the crime, no human being can entertain: 
a shadow of doubt. We ^iU answer the jquestion : It was Habe V 
9ut the same question again returns, n^Ao*taught Hare, a person of 
the very same country and class with Burke ? This is a point to be 
resolved by the Public Prosecutor alone ; and we adjure him by the 
regard he is known to bear to the law, by the solemn pledge which he 
gaivte at the late trial in the face of the Court and the country^ and hj 
the -sacred interests of eternal justice, to lose not a moment in taking 
steps to have it resolved. With unspeakable astonishment we have 
kerned' that Hare is only detained in jail for his own personal protec- 
tion until afifcer New- Year's-Day. But we cannot permit ourselves, 
to give credit to this statement, notwithstanding we have heard it 
horn quarters where accurate information in regard to such matters i» 
lisually obtained. We would fain think it impossible. This subtle< 
fiend was Burke's master in the art of murder, and he has been longer 
engaged in the trade than his apt scholar, who is now delivered over> 
tp justice. We know, too, and are ready to state, where and to whom 
he offered murdered bodies for sale, reddessly admitting that they bad- 
been ^' popped," or in other words murdered by bim and his associates- 
Daft Jamie was murdered in his hou^, and i^ that assassination he 
was a principal, not an accessary. But it may be said there is no 
j^roof. We utterly ridicule this idea. We know, there tf proof, and 
Ilie mode in which it may be obtained has been pointed oat to. one of 
thebonourable and learned counsel for the Grown. Two individuals 
haverbeen named; whose apprehension would lead to the unravelling 
of the whole of this great mystery of iniquity; from them eveiy in- 
fonMationmay be obtained necessary to insure the oonvictioaof this 
ilionster* 

We have heard it alleged that the officers of the Crown became 
alazmed at the gigantic system of crime whiehjt in the course of their 



. * That such traces and marks were left on the body of Jamie is sufficiently 

Coved by the fact, that his body was kept four or five days in spiriu before it was' 
id on the dissecting table. The effect of immersion in spirits, we need scarcely 
81^* it to MmovB the livldity consequent on extenial bniiaea or conttMuaiii^ to cd««> 
n^ate (he skin, and to give It all one unifonn colour.^ . . 



niqiurieflu b^gan lo ufifbld itsolf ; and that^ ^ot kaowii^ wliithar i| 
might lead> w vfaoixi it night ultimately implicate^ aad from a ranr4 
to the credit and hanoar of the a^vmtxy, thev h&ye been induced to 
stop short with' the conviction they have already obtained, and to 
'-' smother " all farther inveitigation. This, how^vear* is mefe ^st^ 
As to the conaaqnences said to be dreaded from pmanini^lhe iaqwiN 
which had been opened up, we are sore that we speak tho publ^Ciiiin 
tisient when we say» justice oaght to be dene at wbatfvec ani^ii anA 
with jespect to the honour of the countrvi we eajogiot cenoeivo a m^ti 
in which it will be more effectually laesed than by interposiag to qnas^ 
a matter of such terrific magnitude as this^ and to leave su^icion to 
£uAay horrors still more appalling than ey&OL the dr^ful' reality. ; 
A contemporary of Monday, speaking of Burke and his a^sodate^ 
8ays» '' This gang of murderers found it necoesary at times to decek^ 
iks anaiomisis into a belief that the subjects sold had come from 4 
distance." No such nECBPTiON tvas ever practised I We have qqb^ 
versed on the subject with .three of the most distinguished anaiamistii 
of Edinburgh, who most solemnly assure ns that no such decqitwn, 
was ever attempted upon them ; and that it could not by posaibilitl 
have been " practisea/'^ because they would h^ve infalliUy dete<;te£ 
and aa certainly refused every such subject* Morepver, they atati 
that it is impossible to obtain before intermei^ bodiea which ha^e die^ 
St natural death ; at least, that, in the course of fifteen yeais' d^ 
perience, they h^e only known two instances in which 9Ucb bofli^ 
were procured. The strongest feelings of humaA nature, they say^ 
are opposed to it^ and even if this were not the case, there tfdt^ 
trinsic difficulties (we need not spedify them, aa th^ must be ^asflf 
divined hj all who know any thing of the modes in which the sduiol^ 
of anatomy are regularly and kgitimately supplied) which render i^ 
quite impracticable. The inference from this is obvious. Uninteirei} 
bodies offered for sale would, from experience of the inanpfrald^, diiSf 
culty of obtaining them, have roused their suspicion, and preyent^ 
the possibility of their being deceived in the manner stated by' oat 
contemporary. In illustration of this, we may add that the hodjti 
the unfortunate woman Campbell or Dodi^ty, was offered fior ssk t# 
a most respectable teacher of anatomy in this city, at or near «Nt 
o'clock in the morning of the 1st November (slie had been murders^ 
as our readers will remember, betwixt eleven and twelve o'clock on 
the night of the 31st October), that was in less than an hour 1^ld a 
half after she had been mtirdered ; vidjifieen gumeas were den^i^ded 
for the body; bu4'onr friend, after putting a few question^ to 
fellows who waited upon hbn, peremptorily and sternly n 
parehase it at any price, or to have any thing whatever to da 
One of the fellows who waited upon him on this occasion, waa^ op% 
s^ieoous witness at the late trial, and statedy upon oath, that ^jlj^ 
learned from Burke when he called at the house of thc^ latjLer flboffi 
i^idnight was, that Burke " had something there (pointing to the bed) 
for the doctor, which would be ready in the morning." To the gen- 
tleman in question, however, an hour or thereby after the mnrder was 
committed^ he stated that the bodv he wished to .dispose of Ti-as tba 
body of a waman; and that he haa " 4 de^p^ate g^ug " in hi^{M||| 
through whom he could pvocusa as many subjects aa he viahed for. 
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DAVID FATERSON. 

(From the '* Caledonian Mercury "J 

V We have received (he foUowing oommunication from Mr. David 
Aiterson, the perBon who gave ^dence at the late trials and whoie! 
lUUBBe has ainoe beeb so frequently before the public in connexion with 
ihe late horrid transactions. As he insists upon it, we have no objec* 
tiimi to give it a place here : 

" Sir — ^I have now long borne with great patience the many- fals^ 
and cruel^ accusations alleged against in e in all the papers, relative to 
iiie horrid transactions of Burke and his associates, — ^I being held 
forth to the public as one of the most odious characters in existence^ 
1 can assure you. Sir, that I have been shamefully wronged ; for in 
all the late allegations against me, I have only kept silence by advice 
of Dr. Knox, as he was, according to promise, to e^use my cailse> 
9Skd clear mj innobence ; but which I now find he has most cruelli^ 
failed to perform. And I now most solemnly protest, and can prove, 
tiiat throughout all the services rendered by me to Dr. Knox, I acted 
entirely under his own guidance and direction. 
\ " I therefore b^ thus to address you, as your paper seems to have 
Ibeen the leading one in this affair. 

^* It has also been most grossly and erroneously reported that I had 
absconded, and been dismissed from Dr. Knox's service,— all of which 
I can prove to be false. 

. '' My home is well known to the public authorities: I therefore 
Request, nay, even solicit them (if for one moment they conceive me 
in any way guilty in this late transaction), to bring me to a public 
trial, and adduce any evidence they think proper, and either let me 
be found guilty, or have the benefit of an honourable acquittal. 

^* This I again earnestly beg to be inserted, being the declaration 
(^ an innocent man ; and if I am found guilty, let me be punished as 
the crime deserves, and as innocent, let this sufilce to silence the ac-» 
i^uaations alleged against me, and free me from the public odium which 
the same has given birth to. — Your immediate notice to this will very 
iBttch oblige your very humble and obedient servant, 

" David Fatebson. 

" PorUburgh, 15/A January 1829." 

Now, we have a word or two to say to Mr. David Paterson. Andj 
trat of all, we beg to ask him, whether it be true or the reverse, that 
kbout one o'clock on the morning of the 1st of November last, he, in 
oonjUnction with an individual whom he well knows, offered the body 
tf a woman for sale to a highly respectable lecturer on anatomy? 
Secondly, whether or not he asked^/^een pounds for the subject, stat- 
ing at the same time that Dr. Knox would give only itoelve ? Thirdly, 
Whether he did not say that he wished to have no further dealings 
with the Doctor, because he had handed over them (Paterson and Us 
^^sociate) to his assistants ? And, lastly, whether the body so offered 
Was or waft not the body of Ihe woman Docheriy ? We request Mr. 
^#b^n to speak to these points^ and to afford the pulditc the «q^ 



nations wbicby for n4|k j reasons^ are indkpensablj aeelj^Bpilr. ^^^ 
ps to.oar correspondent's di^nissal horn Dr. Knox's service, we uih* 
^estionably stated that fact, upon authority which wp conceiveSI 
unexceptionable ; and we afterwards h^ard it cbnlirmed from Br 
Knox's own lips. We know, in short, that Mr. David Paterson was 
dismissed from Dr. Knox's service ; and if he has the least axhdety 
about the matter, we can have no objections to tell him the reason. 
As to Mr. Paterson's supposed absconding, no such statement ^vas 
ever made in this paper, and he ought therefore to contradict if, if he 
feels inclined to do so, through the medium of the journal wliidh' first 
gave it publicity, 

^ The second conrnvnication of David Paterson it wa» oiir original 
intention not to poblish, chiefly because it contained no satis&ctory 
answers to the queries we had put to the ostensible writer, and also 
£rom motives of delicacy to a respectable individual not at all impli- 
cated in the discussions which have lately agitated the pu)>lic mind. 
But after what has appeared in the columns of a contemporary of Sa^ 
turday, as well as the wanton misrepesentations to which our with- 
holding this document has, we understand, given rise,* in quarters 
where wq should least of all have expected any misconstruction of our 
motives, we can no longer hesitate in giving it a place in our columns. 
Its publication or non-^publicatIon was to us individually a matter of 
no moment whatever ; but it may norv be of importance as affording « 
standard by which to test the consistency or inconsistency of the 
writer, ana to ascertain what measure of credit is due to the state- 
ments which he has caused to be put forth in regard to matteifs of the 
deepest interest to the public at large. The following is the commu- 
nication addressed to ourselves, which we ^all place in jtuxtajiositioa 
vith that which appeared in the Courani of Saturday last. 

" To the Editor of ike " Caledonian Mercurtfr 

9 

^^ Sib— After the'publieation of my letter to you in this day's paper, 
I observe you have inserted the fouowing queries : — First, whether 
it be true or the reverse, that about one o'clock of the morning of the 
Ist November last, I, in conjunction with another individual whom I 
ivell knew, offered the body of a woman for sale, to a highly resp^- 
table lecturer on anatomy ? My answer is simply^ No. Secondly, 
whether or not I asked fifteen pounds for the subject, stating at the 
same time, that Dr. Knox would give only twelve ? — Answer, No. 
Thirdly, whether I did not say, that I wi^ed to have no &rther 
dealings with the Doctor, because he had handed us over to his (the 
Dr.'s) assistants ? My answer is. No. And lastly. Whether the 
body so offered, was. or was not the body of the woman Dochertr? 
To this I answer, that having no body to offer, the transaction comd 
not take place. But for your and the public satisfaction, I will pre 
what information there is in my possession respecting tbe queries ; 
to th^ first I answer. That a friend of the lecturer alluded to called 
vponme three weeks before the time you have stated^ .an4, inquired 
at me if I knew where the individuals lived that were in the habit of 
^npglying Dr. Knox ; but as I did not know, he received no informa- 
tion. ' At' the ^ same time I was ayvare of th^ animosity \Iikt ^idjted 



between tli^ two leotoi^ars; and it was then sijiypbdon dott tbelHeiid 
was more on the qniz than in reality ; bnt Le still holding forth that 
ijt. would greatly oblige, the lecturer^ I said* that the next time I saw 
the.resurrectionistSy I would mention it to them, pnnviding Dr. Knox 
was supplied. The sum offered was about fifteen pounds. To the 
second query I explain, that the individual who gare the informatioa 
must not have been aware that I was a servant of Dr. Knox's, and I 
never piade use of the words that Dr. K. would give no more than 
twelve pounds. I had nothing to do with the purchasing or selling 
of subjects. To the third query I can give no explanation, not 
Jcnowing its precise meaning ; I can only add, that Dr. Knox was my 
master, and the assistants had none, nor ever assumed any control over 
me. To the last query, I again repeat, that having no subject in my 
possession, I could not make the offer. But about the time allnded 
V>> I did ask the lecturer in question whether he was still inclined to 
give his friend the large sum formerly offered. He answered in the 
affirmative, and added, that his rooms would be open all night, to 
receive any thing his friend (not me) would send. If it is supposed 
thgt I was to furnish him with a subject, and that subject the womaa 
Docherty, why should I have desired Burke to go to Dr, Knox's in«, 
stead, of the other lecture-room ? ^ 

" The statement you give of my dismissal from Dr. Knox, said te 
liave been from his own mouth, stamps ■ . . — . Let hixn pat . 

his hand upon his breast, and deny, if he can, that he has not re* 
peatedly solicited me to return to his service; in corroboration of 
which, I beg to annex his letter to me of Sunday 1 1th January, 

" ' David — From your not having come after that I have thrice 
sent for you, I fear that you feel satisfied in your own mind, of not 
having been faithful at all times to my interests. 

" ' Still snch is my good feeling towards yoa, that I wish to do every 
thing in my power to prevent your taking wrong steps — the public 
glamour is of course much kgainst yon, but all tuck mailers at these 
subside in a short period,* provided the individuals themselves do not 
jidopt false steps. 

• ' ^ 1 think it would be prudent for you to come and see me ihii 
evening at nine — for you can have no ground for believing, since I 
have never said so, that / am not concerned in your behalf, and readjf 
to use my utmost exertions for you. No prejudice shall ever be allowed 
to enter my mind against you, unless your own conduct give rise to it* 

"'ILKnox/ 

" It is my wish to give the pnblio every information that lies in my 
power, which will shortly be done by another individual who is more 
capable than I am ; even the secrets yet unknown to the public will 
be revealed. Your indulging nte with the insertion of the above will 
greatly oblige, your very obedient servant, 

'' David PatusonJ' 
Portsburgh, January 17, 1829. 

I * It ]ft hoped the Doctor ia wrong here : such matters cannot subside till ioch 
ii^^li a» he clears kimtetf to the yumcjMkMwtAon, 
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ilHfler tnUperoeime, income famst nAtttiai portitiiilftR, floDi^'tte 
#ith wluich we bad bten fitvoored. We have luit tkne at fwcMaii 
In poiitt out the discrepancie8» whiph indeed most be appareBt to ev^ 
6ae wbo reads both commuiticaituiiu ; but it is importaat to obKivIl 
tiutt Paterson (or the person who wntes the letter to which hk name 
is affixed) cautiously avoids giving a direct answer to oor querjs as 
to whether the body he offered fair sale on the morning of the lifref 
November last^ was the corpse of the woman Campbell or Dooheityi 
and attempts to escape ftom it by means of an inference aatotho' 
profmbiiity of his acting in a particnkr way under the ciroiimstaiiceC; 
Now/ this is not a question of probability hut o(Jact : and we i^ain 
aA him, mhose was the corpse he confessedly offer^ for sale an hmr 
or an hour and a half ^er Burke had, according to his ow&evidaioe 
in the witness-box^ told him that he had '' something for the Doofeor^ 
Idiich would be ready in the morning V* 

' '** The Caledonian Mercury of the 17th inst. after inserting my 
letter, has proposed a few queries, which the editor said he would be 
glad to have answered. To satisfy that gentleman, I aoswerad his 
queries the same evening, accompanied with a letter I re c e i ved ftmk 
Dr. Knox, dated Sunday^ 11th January. But it would appear. odMi 
inalft^ of the greatest importance has prevented him from giving to 
the public answers to tho^ queries, and in this case the public may 
think that I dedine answering them. But so fiir from this being- tfae 
case, I court inquiry, sensible that *the more nnn|itely this sffaic k 
examined, the m(ffe will it appear that I have been made tbe 8CBf»* 
goat for a personage in higher life. I also observed in your esteemed 
paper of the 22d, extracts from a pamphlet in the shape of a lettet' to 
the XiOrd Advocate, with a remark, that that part of the atoiyie* 
specting the o^ering of a body to another lecturer, has been ea^iaAf 
overlooked in the pamphlet. Allow me here to state, that so mndk 
6fl3ie pamphlet as relates to me, is perfectly correct ; and I am wiUiag 
to substantiate it upon oath, supported by other prods. The re n aar h s 
W6re made by another indivi4ual, who, I have every reason to believ0, 
is in posseasiom of information of greater importance than what his 
yet transpired. But to the point, I will now give you what I tnut 
this public will consider a uUisfadory explanation of the traaaaolioa 
alluded to in your paper of the 22 J, which will at the same tine 
answer the queries xn the Caledonian Mercury of tlie 17^* Aboitt 
three weeks before the mmder of Dodiertn a Mr, ' called 
ne, who wfts very intimate (or appearea to be so) with Dr. 
During the conversation, in a walk along the Bridges, the topic twnBd 
upon ^ scarcity of subjects amongst the lecturers. I was asked hoar 

i>r. was supplied ; and after informing him to the best of my kooi^ 

ledge, he Mr. , said that he understood that Dr. ' eodld att 

get one, and that he had offered him fifteen pounds if he could get^^tfe 
lor him. My answer Was, that I thought thfere was notUi^ morecasyt 
as there w^re plenty of resurrection men came about Dr. — ^'a foaptt» 
who might procure one isr him. He then requested me to acoonpBiiy 
bim to I^. ■ ' s house, and he woidd i^scertain if Df> >■ hod gpt 
one. Idid so^ Dr,. -^-t-— and Mr. "—^— talked for some taose opM 
raioiia maikteD^ wl^^s^ diaeovraatuniadriftpQD.the nialter fia:« 
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tN». I IwM fir. »j^^^ fife £l6tat^mhiobk mh9jm hgMt 
•tnlU lioaktto pari in ikg coKvermfwrn, nor made atn^ remark g Imb 

nfitor "ve <bad left Dr. , Mr. «^— ttarongl j uz^ me to dlloir a 

m^aektagv to Dr. --^--% rooms^ when any would arrive^ withoot 

the kdowledgo of Dr, , for waidi ao doubt I woe te receive m 

wwiigm/ton for mi^ troublk Dr. — — ^ about that tiin$ had fifteen 
nbjeotB« aad I did rescdve to allow one to Dr. at the fiist c^ 

K»lnitv« Shordjr after this thne, Burke and Hare brought a subjeol^ 
not naving an opportunity of speaking to them that nighty resolved 
jfai'dote.wben I next saw them, oranjo^Ao* of the resorrectiooists. 
▲ienr days -after a notorious resurrectionist called, at the rooms,. and 
infanned die that he was going to the oonntij upon businesst and in^ 
quired if the Dr. was in prant of goods, i replied that possibly he 
Kif^t^ but that I wanted one for a friend, and would pay him when 
he« returned. The bargain wasstn^yck, and he received earnest and a 
trunk, saying he had two customers before me, and it might be eight 
er ten days before he could supply me, as the grounds were strictly 
Uiitdied. This passed over, tmu on Friday evening, the Slst October^ 

a- person 'brought a letter addressed to Mr. , Suigeons' Squares 

l^k turned out to be from Andrew (er Merry Andrew, as he was 
■lylad.) The following is a literal copy :-*- 

V ^' ' Doctor am in the east, and has ben dain little busais, aan shed 
ef 'SiUereend oat abot aught and twenty shilins way the carer the 
tiling will bee in abot 4 on Saturday mornin its a shusa, haa the phse 

" ' And. M s.' 



il:. 



( ^ Just after I received this letter, I went with Mr. — • to spend the 
jBvening, and returned home about twelve o'clock. I found Burkd 
Jdiocking at the door of my lodgings ; — ^what then transpired is fully 
itated in the pamphlet. After my return from Burke's, which was 
^y a few minutes past twelve o'clock, / weni to bed : the letter had 
escaped my memory. I slept none : the suspicions I had entertained 
of Burke and Hare, and the determinat^n I had come to io examine 
tkt body of the subjeci iheif were io send, and a retrospective view of 



tiieir late conduct, passed before me. The letter now came into my 
mind ; it was between three and four o'clock : I went to Dr. ; did 
say I expected a subject ftom his friend : did not say what place. The 
Doctor desired it to be sent to his lecture-rooms, as his asslrtanta 
veire or would be in waiting. He did not refuse it, as has beat 
idleged; The Doctor did not receive it, however, as Mr. Andrew 
fM i i*'' s thought proper to address it to another quarter — a very 
'common trick ixrith him, especially if he receired part in advance; 
<Mow> if, as it has been stated, the woman Docherty was the indiW* 

abal I offered Dr. , why should I urge Burke, as he himself con^ 

foesesy io take U to Dr, , «f I wished it to have gone to another 

auarter 9 How easy could I have done t/. I did not even say to 
th». '* « that i had one, therefore could not offer one ; but did say 
that one was expected, fbr the truth of which I appeal to that gen« 
tleman^ Various recent circumstances made me very suspidetts of 
tlhe. mamer Burke obtained his subjects, and I again avow it, tbil» at 
-alUpaaards I w^ determined to eiamine the body of the fint. 



V 
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ihef brouglity imd satisfy myself upon tbat potdt. / c6$^e^ thai Ac 
cifvuhutancei^ ike subject coming from the east at the mck; efitmt, 
bocherly was murdered looks bathbr suspicious. But.^ben^ 
inform- you that I have seen thre^ subjects at the same time oit day 
sent to the lecture-room from different quarters, your suspidoiis w$ 
cease. I have another witness to prove the truth of my alleeationsj 
which, taken with the confession of Burke, an^the evidence of Hare, 
will be sufficient to satisfy any unbiassed mind that JDoclierty QQjd4 
not be the subject intended for Dr, — — , • ' 

^ With reeard to the paragraph in the Caledoman Mercury,'' stating 
that they had heard from Dr. J&nox's own mouth that lie had turneQ 
me out of his service, I answer, that .Dr. Knox has since sent for me, 
9nd expressed the most friendly intentions towards me, which I can 
prove by a letter received from him. This document I am re^uly to 
shew, which will speak for itself. But this is not all. The public 
shall be made acquainted with facts they little expeoted to hear. . I 

understand that has traced out other individuals that have been 

murdered, their names, descriptions, and designations, the times and 
places where they were committed ; and from an examination I under- 
went before him, it is but too true that I can vouch for thie identity of 
such persons after they were. dead. I understand he is in possessioa 
of the nam^ and descriptions of two of Burke's accomplices, and all 
the information in xny power diall be at his service* 

(Signed) " David Patbbsok. • 

^' Porisburgh, 2^d January 1829.'* 

[|The following, which is the joint statement of Dr. Knox's pnnd* 
ml assistants, in reference to the situation actually held by^ David 
Paterson in the Doctor's service, as well as his late proceedings, hA 
been handed to us for publication, and, in justice to these young gen<^ 
tlemen, we think it right to give it a place in our columns.]] 

*' It is amazing with what effrontery this person has contrived tQ, 
push himself into the notice of the public under the feigned character 
of .' Keeper of the Museum %elong%ng to Dr, Knox,'* ' Assistant tt^ 
Dr> Knox,' ifc. Sfc* The ^ts stand thus : — David Paterson was 
never in his life entrusted with the keys of the museum^ and liad no- 
thing at all to do with it ; the keys being kept by Dr. Knox^ and the 
management entrusted to a gentleman who has a salarr of £195 
a-year. . David Paterson was nothing more thsA ^ memal servant, 
hired by the meek at 7s., and dismissable at pleasure j his duties bei^g 
those generally and in other lecture-rooms performed by scavengers 
pr porters — such as keeping the door, cleaping and sweeping out th^ 
rooms, putting on and mending the fires, scrubbing the tables^ and 
carrying away and burying the offieds of the dissecting-rooms ; washii^ 
and cleaning subjects preparatory to their being brought into the 
clasa-roam ; attending on the students, and doing little jobs for them 
-—such as cleaning and scraping bones, getting their dissecting clothes 
washed, which was done by his mother and sister ; he bad likewise to 



* Paterson was cited ai iuoh in the list of witneNes, and gave his evidsncesc^ 
«)rdBigly. 
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^ iaeuisifiSB, mi be ready ai aU'ime$ to reomepackagei,:md^&v 

them. 

'^ Witb regard to his connexion with Burke and Hare^ he was 89 
'^ar associated with them^ that he was on the eve of entering into an 
lu^eement with one of these miscreants to accompany him to Ireland, 
that they might (as he said) procure a greater supply of subjects and 
^t a less price, the people being poorer £here. 

< ' u <p}|{g J3 ^^ persofi who presumes to address the Lord Advocate 
of Scotland !* This is the person who says he had nothing to do with 
subjects or the dissecting-room ! This is the person who pretends to 
liave had no connexion with Burke and Hare, although he was going 
to enter into an agreement with one of them, and become his partner, 
and intended, nay, actually tried, to make a profit on the subjects 
procured from them, by bargaining with another lecturer for a higher 
price than his master was willing to give (thus committing a shameful 
breach of trust.) This is the person who says he suspected Burke 
and Hare, and determined to watch them ! And this is the person 
who said that the body of the woman Docherty presented marks of 
violence ; yet this was the same body, to sell which he was in treaty 
^ith a lecturer for £15, saying his master \^ould not give more than 
JE12." 



CONFESSIONS OP BURKB. 

(From the " Edinburgh Adveriuer" ) 

The Lord Advocate having considered it proper that the public 
alumld be put in possession of these confessions, they were accordingly 
tmDsmittea by the -sheriff, along with the following letter, to the 
Lord Provost: — 

Sheriff's Offices Edinburgh, Feb, 5, 1829. 

My Lord Pbovost — ^As it is now fully understood that all pro- 
i^eedings of a criminal nature against William Hare have terminated, 
it has appeared to the Lord Advocate that the community have a right 
to expect a disclosure of the contents of the confessions made by Wil- 
liam Burke after his conviction. I have, therefore, been directed to 
place those confessions in your Lordship's hands with the view to their 
Deing given to the public, at such a time, and in such a manner, as 
you may deem most advisable. 

Your Lordship is already aware that the first of these confessions 
was taken by the sheriff-substitute, on the 3d of January last, in conse- 
quence of Burke having intimated a wish to that effect. The second 
tvas taken on the 22d of the same month, a few' days before Burke's 
execution ; and in order to give it every degree of authenticity, Mr. 
l^eid, a Aoman Catholic priest, who had been in regular attendance 
on Burke, ivas requested to be present. 

It may be satisfactory to your Lordship to know, that in the infor- 



* A Letter by '^ The Echo of Surgeons* Square, and attributed to Pater- 
eon, was addreMed to the Lord Advocate, ** dimJoaing the aocomplioes, secrets, 
jmd tithtir 'facts relative to the late Quirdert,"itc. 
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IMIJOD wkicfr lUate gave tothe AetiW/fm ike l«t Deraiber fairt M% 

ke imputed to Burke the active part in those deeds which the latter 
now assigns to Hare), Hare disclosed nearly the same crimes in point 
ef nunaber^ of time, and of the description of persons murdezed, which 
Bnrke has thus confessed ; and in the few particulars in whidr thef 
diHered^ no collateral evidence could be oh^ned ca)fnlati?d to show 
which of them was in the right. 

' . Your Lordship ivill not be displeased to leam^ that ^eraveiy 
lull and anxious inquiry^ now only about to be concluded^ no eircun^ 
stances have transpired, calculated to show that any other persoos 
have lent themselves to such practices in this city, or its vicini^; and 
that there is no reason to believe that any other crimes have been 
committed bv Burke and Hare, excepting those txmtwned in the 
frightful catalogue to which they have confessed. 

In conduding, I need hardly suggest to your Lordship the pro- 
priety of not mdcing those confessions public until such time as yoo 
are assured that Hare has been actually liberated from jaiL — ^I hafe 
the honour to be, my Lord, your Lordship's most obedient humUs 
servant, Ab. J}wv* 

The ftighiHon. ike Lord Provost, ^. ^. 



CONFESSIONS OF BURSB IN THE JAIL. 

Present — Mr. George Tait> Sheriff-substitute; Mr. Ardilbald Scott^ 
Procurator-fiscal; Mr. Richard J* Moxey, Assistant Sheriff-clerk. 

Edinburgh, Sd January 1829. 

Compeared William Bnrke, at present under sentence of death in 
tiie jail of Edinburgh, states that he never saw Hare till the-Halkv^ 
ftir before last (November IBSfJ), when he and Helen M'Dougal mrt 
Hare'^ wife, with whom he was previously acquainted, on the street : 
they had a dram, and he mentioned he IumI an intention to go to the 
west country to endeavour to get employment as a cobbler ; but Hare's 
wife suggested that they had a small room in their house which might 
suit him and M'Dougal, and that he might follow his trade of a oobUef 
in Edinburgh ; and he went to Hare's house, ami continued to live 
there, and got employment as a cobbler. 

An old pensioner, named Donald, lived in the house about Christ- 
mas 1827 ; he was in bad health, and died a short time before his 
quarter's pension was due : that he owed Hare £4 ; and a day or 
two after the pensioner's death. Hare proposed that his body should 
l>e sold to the doctors, and that the declarant should get a share of 
the price. Declarant said it would be impossible to do it, becaose 
the man would be coming in with the coffin immediately ; but after 
the body was put into the coffin, and the lid was nailed down. Hare 
started the lid! with a chisel, and he and declarant took oat the 
corpse and concealed it in the bed, and put tanner's bark from behind 
the house into the coffin, and covered it with a sheet, and naOed down 
the lid of the coffin, and the coffin was then carried away for inter- 
ment. That Hare did not appear to have been concerned in any 
thing of the kind before^ and seemed to be at a loss how to get the 
body disposed of; and he and Hare went in the evening to the yard 
of the Cdlege, and saw a person like a student ther^ and ^the de« 
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xaute be^id not kaow dMie mnis any odier way cf ditpotiag of »dMld 
tiod/— iKM* did Htire. Tbe young man asked wiiat they wanted with 
Dr. MeafD, and tbe deelarant told him that he. had a snhject to die- 
|Mte Af^ and the yonng man referred him to I>r« Knox, No. 10» ^alr« 
geen Square ; and they went there, and saw yonng gentlemen, whom he 
now knows to be Jones, Miller, and Ferguson, and told them that they 
hMl a subj^t to dispose of, but ihof did not ask haw ikey had nbttnned 
it ; and th^y told the declarant imd Hare to come back when it was daA, 
and that they themselves would find a porter to carry it. Dedavant aM 
Hare went hofene and put the ^ody into a sack, and curied it to Surgeon 
Square, and not knowing how to dispose oif k, laid it down at the 
door of tiie cellar, and went up to theaoom» where the three young 
men saw them, and told them to bring up the body to the room, whidi 
they did ; and they took the body out of the sack, and laid it on the 
diasecting-table : That the shirt was on the hoify^ but the young men 
asked no questions as- to thcU ; and the declarant and Hare, at thei^ 
desire, took off the shirt, and got SfJ c 16a» Dr. Knox cameuk after 
tbe shirt was taken off, and looked ai^ ike body, and proposed they 
should get £^ : lOs., and authorised Jones to settle with them ;/ and 
he asked no questions as to how the body had been obtained. Hare got 
£4 : 5s. and the declarant got £3 : 58. Jones, &g. said that they 
would be glad to see them again when they had any other body to diim 
pose of.' 

Early last spring, 1828,. a woman £rom Oflmerton came to Hare's 
house as a nightly lodger,--^Hare keeping seven beds for lodgers: 
' That rile was a stranger, and she and Hare became merry, and drank 
together ; and next morning she was very ill in oonaequenoe of what 
•he had gdt, and she sent for more drink, and she and Hare drank to« 
gether, and she became very sick and vomited ; and at that time she 
had not risen fmn bed, ana Hare then said that they would try and 
smother her in order to dispose of her body to the doctors :* That she 
' waa lying on her badk in the bed, and quite insensible from drink, 
and Hare clapped his hand on her mouth and nose, and the declarant 
laid himself across her body, in order to prevent her making any dis* 
turbance — and she never stirred ; and they took her out of bed apd 
tindressed her, and put her into a chest ; and they mentioned to Dr, 
Knox's yonng men that they had imother subject, and Mr. MiUer 
sent a porter to meet them in the evening at the back of the Castle ; 
and declarant and Hare earned the chest till they met the porter, and 
they aecoinpanied the porter with the chest to Dr. Knox'e daas-room, 
and Dr. Knox came in when they were there : the body was cold and 
stiff. Dr, Knox approved of its being so fresh, but did not ask any 
'questions, 
' ' The next wbs a man named Jeseph,^ a miller, wl|o had been lying 



* When the resder notices what is printed above^ i/afiot, be will see that the 
/acilitp with which Burke and Hare ffot a pwrehaa^ fat the hody of Ponid^ Snd 
the detire to **• see them ftgain when utey had an§ other bodp to ditpots of^^* most 
have been «veat inducsmsaSt to euoh miscre^ts to Mmiaeae^ their career, of 
murder. 

■f Hare gave iheeame account as Burke of the number, and the same descnjN 
tiou of the vlptiipef but they differ in the Ofder of time in-tdddf^e iliu^iiri 
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badly in the hcmse: That he got some drink from dedamnt andBarp/ 
but was not tipsj : he was very ill, lyiilg in bed, and oonld not speak 
aometimes, and there was a report on that account that there waa 
fever in the house, which made Hare and his wife uneasy in case it 
should keep away lodgers, and they (declarant and Hare) agreed that 
they shoula suffocate him for the same purpose ; and the declarant got^ 
a small pillow and laid it across Joseph's mouth, and Hare lay acroM' 
the body takeep down the arms and legs ; and he mas disposed 6f in- 
the same, manner, to the same persons, and the body was carried by the 
porter who carried the last body. 

In May 1828, as he thinks, an old woman came to the hooae as a 
lodger, and/ she was the worse of drink, and she got more drink of her 
own accord, and she became very drunk, and declarant sufibcated her ; 
and Hare was not in the house at the time; and she fvas disposed t^- 
in the same manner. 

Soon afterwards an Englishman lodged there for some nights, and 
was ill of the jaundice : that he was in bed very unwell, and Here aad 
declarant got above him and held him down, and by holding his 
mouth suffocated him, and disposed of him in the same manner. 

Shortly afterwards an old woman named Haldane, (but he knows 
nothing farther of her) lodged in the house, and she had got. some 
drink at the time, and got more to intoxicate her, and he and Hare^ 
suffocated her, and disposed of her in the same manner. 

Soon afterwards a cinder woman came to the house as a lodger, as 
be believes, and she got drink from Hare and the declarant, and 
became tipsy, and she was half asleep,\ and he and Hare eaffocated 
her, and disposed of her in the same manner. 

About Midsummer 1828, a woman, with her son or grandson, abooi 
twelve years of age, and who seemed to be weak in his mind, came ta 
the hoUse as lodgers ; the woman got a dram, and when in bed asleep, 
he and Hare suffocated her : and the boy was sitting t^t the fire in tbe 
kitchen, and he and Hare took hold of him, and carried him into tbe 
room, and suffocated him. The7 werb put into a hsbrino baR" 

JLBh THE SAME NIGHT, AND CARRIED TO Dr. KnOX's ROQUa. 

That, soon afterwards, the declarant brought a woman to the house 
as a lodger ; and after some days she got drunk, and was disposed of 
in the same manner:' That declarant and Hare generally tried if 
lodgers wotild drink, and if they would drink, they were disposed of 
in that manner. 

The declarant then went for a few days to the house of Helen 
M'Dougal's father, and when he returned, he learned from Hare that 
he had disposed of a woman in the declarant's absence, in the 



were committed. He stated, with great probability, that the body of J«9€ph tht 
iniller was the second sold (that of the old pensioner being the first), and of omirqe. 
he was the first man murdered. Burke, with less likelihood, asserts, as ahore, 
that the fint murder was tJk\oi the female lodger. We are apt to think Hare 
was right ; for there was an iMlditional motive to reconcile-them to thedeed in ^t 
miller's case, — the fear that the apprehensions entertained through the fever would 
discredit the house, and the consideration that there was, aa they might think, 
less crime in killing a man who was to die at any rate. It is not f>dd that Burke, 
^cced upon, as he seems always to have been, by ardent spirits, and. iiwolypd in a 
QODstan^ sfLpcessioi; of mufdpr, should hav0 puscUtt^ the twp agtions. . ' 
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manner, in his own house; bat the declarant does not know the 
woman's name^ or any ftuther particolars of the case, or whether any 
other |)er80n was present or knew of it. 

That about this time he went to live in Broggan's houKe, and a 
il<oi(ianv named Margaret Haldane^ daughter of the woman Haldane 
htSow mentioned, and whose sister is married to Clark, a tinsmith in 
the High Street, came into the house, but the declarant does not re* 
member fbr what purpose ; and she got drink, and was disposed of in 
ike same miinner: That Hare was not present, and neither Broggan 
nor his son knew the least thing about that or any other case of the 
same kind. 

' That in April 1828, he fell in with the giii Paterson and her com- , 
panion in Constantino Burke's house, and they had breakiast together^ 
and he sent fbr Hare, and he and Hare disposed of her in the same 
manner ; and Mr. Ferguson and a tall lad, who seemed to (aye known 
the woman by sight, asked where they had got the body ; and the de- 
clarant' said he had purchased it from an. old woman at the back of 
tieCaflongate. The body was disposed of Jive or six hours after the 
girl was killed, and it was cold, but not very stiff, but he does not re- 
oslieot of any remarks bang made about the body being warm. 

One day in September or October 1828, a wlasher-wpman had been 
washing in the house for some time, and he and Hare suffocated her, 
and disposed of her in the same manner, 

Soon afterwards, a woman named M'Dougal, who was a distant 
rcfetion of Helen M'Dougal's first husband,* came to Broggan's house 
tv^see M'Dougal ; and after she had been coming and going to the 
house for a few days, she got drunk, and was served in the same way 
by the declarant and Hare. 

'That ** Daft Jamie " was then disposed of in the manner men- 
tioned in the indictment, except that Hare was concerned in it. That 
Hare was lying alongside of Jamie in the bed, and Hare suddenly 
turned on him, and put his hand on his month and nose ; and Jamie, 
who had got drink, but was not drunk, made a terrible resistance, 
and he and Hare fell from the bed together, Hare still keeping hold 
of Jamie's mouth and nose ; and as they lay on the floor together, de-< 
clarant lay across Jamie, to prevent him from resisting, and they held 
him in that state till he was dead, and he was disposed of in the same 
manner : and Hare took a brass snuff-bOx and a spoon from Jamie'a , 
pocket, and kept the box to himsdf, and never gave it to the declarant. 
— but he g9ve him the spoon. 

And the last was the old woman Docherty, for whose murder he 
has been oomricted. That she was not put to death in the manner, 
deponed to by Hare on the trial. That during the scuffle between 
him and Hare, in the course of which he was nearly strangled by 
Hsore, Docherty had crept among the straw, and after the scuffle was 
over, they had some drink, and after that they both went forward to 
where: the woman was lying sleeping, and Hare went forward firat, 

andsdoed her by the mouth and nose, as on former occasions ; and 

- .■■■----- - .. -- ---- .- ... .^ — 

* It it certain that Helen M^Dougal (or rather Dougat^ for that is her proper 
name), never was married : she abscoiided from home with a married man of tho 
name of H'Dougal, long before she knew Burke, and had two children by him : * 
he is the father of Orsy^s wife. 
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'Hi tke 8«be thne the dedaraiit ky acntes her, 'and* «he* haX tio^tffB^ 
tunitf of making any noise ; and before she was dead, <»ie or ether «f 
them^ he does not recollect whleh, took hold of her by the thnMU 
That while h^ and Hare were struggliBg^ which was a real a^^e, 
M'Dongal opened the door of the apartment, and went iato ^tiie ismt 
pasBClge and knocked at the door, and called out police and murder, 
bat soon came back ; and at the same time Hare's wife called oot 
never te mind, because the dedarant and Hare would not hurt one 
another. That whenerer he and Hare rose and went towards the 
atriaw where Docherty was lying, M'Dougal and Hare's wife, who, he 
thinks, were lying in bed at the time, or, perhaps, were at the ire^ 
unmedidtely rote and left the house, but did not make any noise, so 
^ as he heard, alid he was surprised at their going out at that time, 
because he did not see how they could hare any suspknon of wliat 
they (the declarant and Hare) intended doing. That he cannot say 
whether he and Hare would have killed Docherty or not, if Jtlie 
liad remained, because they were so determined to kill the 
the drink beitig in their head ; — and' he has no knowledge or smspidm 
of Docherty a body having been offered to any peraoti betidea Dr, Knox ; 
and he does not suspect that Paferson would offer the body to ai^ 
Other i>er8on than Di*. Knox. 

. Declares, That sulFocation was not su^rgested to theai by any paw 
son as a mode of killing, but occurred to Hare on the first occasion h^ 
fire mentioned, and was continued afterwards because it waaafto- 
tual, and showed no marks ; and when they lay acroaa tbe body at 
the same time, that was not suggested to them by any peraoa^ te 
they never spoke to {my person on such a subject ; and it was not 
done for the purpose of preventing the person from ln«athing^ bot 
was only done fot the purpose of keeping down the person's aims 
and thighisi to prev e nt the person strugp^ling. 

Declares^ llat with the exception of the body of Docherty^ tfasf 
9ever took the person by the throat, and they never leapt upon tiieai; 
and declares that there were do marks of violence on any of the sab* 
jieeta, and they were sufficiently cold to* prevent any suspicion on the 
pen of the Doctors ; and> at all events, they mighi be cold and slif 
humgh before the box nas opined up, and he and Hare always tald 
same story of their having purchased the subjects from some rdativi 
or other person who had the means of disposing of them, about differaat 
parts of the town, and the statementa which they made were such as 
to prevent the Doctors having any suspicions ; and no suspkhoms 
wann SXPRB8SBD BY Dr. Knox ob ant of his A86istants^ and 

IfO QDBBTION8 AftRBn TBK0INO TO SHOW THAT THET HAD 8U8PICI0V. 

Declares^ That Helen M'Dougal and Hare's wife were no way 
ooiicemed in any of the murders, and ueither of them knew of any 
thing of the kind being intended,' even in the case of Docherty ; and 
although these two women may latterly have had some auspidon ia 
their own minds that the declarant and Hare were concerned in lifl* 
iiig dead bodies, he does not think they could have any suapieioa that 
he and Hare were concerned in committing murders. 
' Declares, That none of the subjects which they had procured, as 
before mentioned, were offered to any other person than Dr. Knos^t 
assistants J and he and Uare had very little eommunicatioa with Dr. 
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JbiM hiipMlf ; and dedaxes^ that he has not the snallett sniipicidn of 
any other penon in this, or in any other country, except Hare and 
himself, being ooacemed in killing persons and offering their bodies 
for .dissection ; aad he never knew or heard of such a thing having 
heen-deii^ befcNre. 

Wm. Burkb. 

G. Tait. 



Present, Mr. Geo, Tait, Sheriff-Substitute ; Mr. Archibald Scott, 
Procurator-Fiscal ; Mr. Richard J. Moxey, Assistant-Sheriff-Clerk ; 
the Aev. William Reid, Roman Catholic Priest. 

Edinburgh 22d January IS29. 
Conpeaved William Burke, at present under sentence of death in 
the gam of Edinbuigh, and his dedaration, of date the 3d current, 
sbeing read over to him, he adheres thereto. Declares further, that 
•he does not know the names and descriptions of any of the persons 
.who were destroyed except as mentioned in his former declaration. 
Declares, that hie never was concerned in any other act of the same 
Jdnd, nor made any attempt or preparation to commit such, and all 
reports of a contrary tendency, some of which he has heard, are ground- 
less. Abd he does not know of Hare being concerned in any such, 
«xcept as mentioned in his former declaration ; and he does not know 
of any persons being murdered for the purpose of dissection by any 
^ther persons than himself and Hare, and if any persons have disap- 
peared any where in Scotland, England, or Ireland, he knows nothing 
whatever about it, and never heard of such a thing till he was appre- 
hended. Declares, that he never had any instruments in his house 
except a common table knife, or a knife used by him in his trade as a 
shoemaker, or a small pocket knife, and he never used any of those 
instruments, or attempted to do so, on any of the persons who were 
destroyed. Declares, that neither he nor Hare, so far as he knows, 
ever were concerned in supplying any subjects for dissection except 
those before mentioned ; and, in particular, never did so by raising 
dead bodies from the grave. Declares, that they never allowed Dr. 
Knox, er any of his assistants, to know exactly where their houses 
were, but Peterson, Dr. Knox's porter or door-keeper, knew. And 
this he declares to be truth.* 

Wm. Bubkb. 
G. Tait. 



CONFESSIONS OP BVRKE, 

AS AUTHBNTIGATBD BY HIS OWN SIGNATUBB. 

(From the '^ Edinburgh Evening Courani") 

The following is the document which we have had for some time in 
«te possession. The words printed in Italics were added by himself 
(Burke) in the MS. 

* At the time Barks was under eKaminatioii by the Sheriff, he (Burke) re- 
uerked to a gentlsmsa who happened to see him, ^* ttaet the murders never 
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Abigail Simpson was murdered on the I2ik February 188i# on the 
forenoon of the day. She resided in Gilmerton^ near Edinburgh ; has 
a daughter living there. She used to sell salt and canwtone* She 
was decoyed in by Hare and his wife on the. afternoon of the llth 
February^ and he gave her some whisky to drink. She had one ishili^ 
ling and sixpence, and a can of kitchen-fee. Hare's wife gave her 
one shilling and sixpence for it ; she drank it all with them. She 
then said she had a daughter. Hare said he was a single man, aild 
would marry her, and get all the money amongst them. They then 
proposed to her to stay all night, which she did, as she was so drank 
she could not go home ; and in the morning >vas vomiting. They 
then gave her some porter and whisky, and made her so drunk Chat 
she fell asleep on the bed. Hare then laid hold of her mouth and 
nose, and prevented her from breathing. Burke held her hands and 
feet till she was dead. She made very little resistance, and 
it was convenient they carried her to Ui. Knox'a dimecting*] 
in Surgeon Square, and got ten pounds for her. She bad on a drab 
mantle, a white-grounded cotton shawl and small blue ^wta <» it 
Hare took all her clothes and went out with them ; aaid he whs goii^ 
to put them into the canal. She said she was a pensioner of Sir John 
Hay's. (Perhaps this should be Sir John Hope.) 

The next was an Englishman, a native of Cheshire, and a kdger «# 
Hare's. ' They murdered him in the same manner as the other. He 
was ill with t&e jaundice at the same time. He wais very- tall ; had ' 
black hair, brown whiskers, mixed with grey hairs* He used to sell 
spunks in Edinburgh ; was about forty yetus of age. Did net kaom ' 
his name. Sold to Dr. Knox for £10. 

The next was an old woman who lodged with Hare for one night, 
but does not know her name. She was murdered in the same maB** 
ner as above. Sold to Dr, Knox for j£10. The old woman was de- 
coyed into the house by Mrs. Hare in the forenoon from the etreet 
wnen Hare was working at the boats at the canal. She gnve her 
whisky, and put her to bed three times. At last she was so dnudc 
that she fell asleep ; and when Hare came home to his dinner, he put 
part of the bed-tick on her mouth and nose, and when he came boine 
at night she was dead. Burke at this time was mending shoea ; and 
Hare and Burke took the clothes off her, and put her body into a tea- 
box. Took her to Knox's that night. 

The next was Mary Paterson, who was murdered in Bailee's 
brother's house in the Canongate, in the month of April last, by Bnike 
and Hare, in the forenoon. She was put into a tea-box, and carried 
to Dr. Knox's dissecting-rooms in the afternoon of the same day ; and 
got £8 for her body. She had twopenck halfpenny, which bhb 
HELD FAST IN HER HAND. Declares that the girl Paterson waa only 
four hours dead till she was in Knox's dissecting-rooms; but she was not 
dissected at that time, for she was three monUis in whisky befi>re she 
was dissected. She was wabh when Burkb cut tbb hair off 
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would hare been discorered, had Gray not found the body of Docherty 
the straw." The public satisfaction in the integrity of Gray has been 
fested by a subscription in his favour, (which, however, has amounted to very 
little), and by his admission into the Police Kstablishmeotof Edinburgh, inwhidL 
he hu already given earnest of becoming an active and iutrqptid offi^ecw ^ . ' 
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»BA rrad; Biid'Knox bfbttght a Mr. — — >; a painter^ to look at ber^ she 
was to httidsoln^ a figarfe, tmd well ahaped in body and limbs. One 
of the students said she was like a girl he had seen in the Canongate 
as one pea is like to another. They desired Burke to cat off her hair ; 

0Ntt OP'THB STOnOBNTS OAVB A PAIR OF SCISSOnS FOB THAT PUB- 
POSE.* 

In Jane lartj an old woman and a dnmb boy, her grandson, from 
Glasgow^ came to Hare's, and were both murdered at the dead hour 
of night> when the woman was in bed. Burke and Hare murdered her 
the same way as they did the others. They took off the bed-clothes 
and tick, stripped off her clothes, and laid her on the bottom of the 
bed, and then put on the bed-tick, and bed-clothes on the top of her ; 
and they then came and took the boy in their arms and carried 
him ben to the room, and murdered him in the same manner, and 
/outf him alongside of his grandmother. They lay for the space of an 
hour ; they then put them into a herring barrel. The barrel was per- 
febtly dry ; there was no brine in it. They carried them to the stable 
till next day ; they put the barrel into Hare's cart, and Hare's horse 
was yoked in it ; but the horse would not drag the cart one foot past 
the Meal-market ; and they got a porter with a hurley^ and put the 
barrel on it. Hare and the porter went to Surgeon Square with it. 
Burke went before them, as he was afraid something would happen, 
as^e horse would not draw them. When they came to Dr. Knox's 
dissecting rooms, Burke carried the barrel in his arms. The students 
and them had hard work to get them out, being so stiff and cold. 
They Teoeived £16 for them> both. Hare was ttdcen'in by the horse 
he bought that refused drawing the corpse to Surgeon Square, and 
they shot it in the tan-yard. He had two large holes in his shoulder 
stuffed with cotton, and covered over with a piece of another horse's 
skin to prevent them being discovered. 

J<»eph, the miller by trade, and a lodger of Hare's. He had once 
been possessed of a gqod deal of money. He was connected by mar- 
riage with seme of the Carron Company. Burke and Hare murdered 
him- by pressing a pillow on his mouth and nose till he was dead. 
He was then carried to Dr. Knox's in Surgeon Square. They got 
£10 for him. 

Burke and Hden M'Dougal were on a visit seeing their friends near 
Falkirk. This was at the time a procession was made round a stone 
in that neighbourhood ; thinks it was the anniversary of the battle of 
Baaiiockbttrn. When he was away. Hare fell in with a woman 
drunk in the street at the West Port. He took her into his house 
and murdered her himself, and sold her to Dr. Knox's assistants for 
£8. • When Burke went aiifay he knew Hare was in want of money ; 
his things were all in pawn ; but when he came back> found him have 
pleaty of money. Burke asked- him if he had been doing any busi- 
nese, he said he had been doing nothing. Burke did not believe 
him> and went to Dr. Knox, who told him that Hare had brought a 
subject. Hare then confessed wh^t he had done. 

A cinder-^therer ; Burke thinks her name was Effy. She was 
in the habit of selling small pieces of leather to him, (as he was a 

* What do Dri Knoa and his principal assistants nj to this statement ? 
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eoe£2ef^, sbe gathered about the coiMii-^cirls; Hb toekdier bte 
fare's stabk^ and ga^e her whi^y to drink till die was drvdC'; aha 
then lay down among tome straw and fell asleep. They then kid 
a doth over her. Burke and Hare murdered her as they Sd tie 
others. She was then carried to l>r. Knox's; Surgeon Squaae^^a^ 
sold for £10. • -i 

Andrew Williamson, a policeman, and his neighbour, wieire draegqig 
a drunk woman to the West Port watch-house. They foonalsr 
sitting on a stair. Burke said, ** Let the woman go to her lodgin^i." 
They said they did not know where she lodged Burke then iaid 
he would take her to lodgings. They then gave hei' to his -diaige. 
He then took her to Hare's house. Burke and Hare murderad her 
that night the same way as they did the others. They carried her 
to Dr. Knox's in Surgeon Square, and got £10. 

Burke being asked, did the policemen know him when they g«re 
bim this drunk woman into his charge P He said he bada gMd 
character with the police ; or if they had known that there were iter 
murderers living in one house they would have visited then tkfteneA 

James Wilson, commonly called Daft Jamie. ISare's mfe bracght 
him in from the street into her house. Burke was at the tiiB#getr 
ting a dram in Rymer's shop. He saw her take Jamie off ths strtst> 
bare*headed and bare-footed. ' After she got him into her house, sad 
left him with Hare, she came to Rymer's shop for a penayworth' of 
butter, and Burke w^ standing at the counter. She^ asked him Ibr 
a dram ; and in drinking it she stamped him on the foot. Hekoew 
immediately what she wanted him for, and he then went afte& bel.* 
When in the house, she said,^ you have come too late, for the drink is 
all done ; and Jamie had the cup in his hand. He had never 'seen 
him before to his knowledge. They then proposed to send for another 
half mutchkin, which they did, and urged him to drink; ahetook a 
Httle with them. They then invited him ben to the little tcaa, 
and advised him to sit down upon the bed. Hare's wife ' iben 
went.out, and locked the outer door, and put the key below the door. 
There were none in the room but themselves three. Jamie sat down 
upon the bed. He then lay down upon the bed, and Ham lay down 
at his back, his head raised up and resting upon his lef^ hand. Bitfke 
was standing at the foreside of the bed. When they had laur there 
for some time. Hare threw his body on the top of Jamie, pressed his 
hand on his mouth, and held his nose with his other. Hare and him 
frU off the bed and struggled. Burke then held his hands and feet 
They never quitted their gripe till he was dead. He never got up wr 
cried any. When he was dead. Hare felt his pockets, and took ocd s 
brass snuff-box and a copper snuff-spoon. He gave the spoon to 
Burke, and kept Uie bene to himself. Sometime after^ he said lit 
threw the box away in the tan-»yard ; and the brass-box that wai 
libelled against Burke in the Sheriff*s-office was Burke's own bqK> 
It was after breakfast Jamie was enticed in, and he was murdend bf 
twelve o'clock in the day. Bubkb obclabes^ that Mbs. Halts 



'* This statement is decinvt as reniecU the eriminaUtv of the femak jM 
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Ckto POOH JAMtn tV JkAA ^U^fB LAUB TO TtfB BJEiAt^^BlfBl^ Ain> 4tf 

A 8HB1DP 7^ THB 8HBARBB8 ; and Jie was slways very anxious making 
inquivies for his mother, and was told she would be there immediately. 
He does not think he drank above one glass of whisky all the time^ 
Jie was.then put into a chest that Hare kept clothes in ; and they 
carried him to Dr. Knox's, in Surgeon Square, that afternoon, and 
got £10 for him. Burke gave Daft Jamie's clothes to his broUier'a 
diildren ; they were almost naked ; and when he untied the bundle 
they were like to quarrel about them. The clothes of the other 
murdered persons were generally destroyed, to prevent detection. 

Ann M'Dougal, a cousin of Helen M'Doug^l's foicmer husband. 
She was a young woman, and married, and hpid oome on a visit to see 
them. Hare and Burke gave her whisky till she was drunk, and 
ivhen in bed and asleep, Burke told Hare that he would have most to 
do to her, as she being a distant friend, he did not like to b^n first 
on her. Hare murdered her by stopping her breath, and Burke as- 
sisted him the same way as the others. Onb of Djbl. Knox's assis- 
TANTS, Patersont oavb thbm a finb tbvnk to put hbr into. It 
ivas in the afternoon when she was done. It was in John Bn^ggan's 
house ; and when Broggan came home from his work he saw the trunk, 
$nd made inquiries about it, as he knew they had no trunks there. 
Burke then gave him two or three drams, as there was always plenty 
of whisky going at these times, to make him quiet. Hare and Burke 
then gave him £1 : lOs. each, as he was back in his rent, for to pay 
it, and he left Edinburgh a few days after. They then carried her to 
Surgeon Square as soon as Broggan went out of the house, and got 
£10 for her. Hare was cautioner for Broggan's rent, *being £3, and 
Hare and Burke gave him that sum. Broggan went off in a few days, 
and the rent is not paid yet. They gave him the money that ne 
might not come against them for the murder of Ann M'Dougal, that 
he saw in the trunk, that was murdered in his house. Hare thought 
that thi^ rent woidd fall upon him, and if he could get Burke to pay 
.the half of it, it would be so much the better ; and proposed this to 
Bip-ke, and he agreed to it, as they were glad to get him out of ^e 
way. Bro^an's wife is a cousin of Burke's. They thought he went 
to Glasgow, but are not sure. 

Mrs. Haldane, a stout old woman, who had a daughter transported 
last summer from the Calton jail for fourteen years, and has anotlier 

daughter married to r, in the High Street. She was a lodger of 

Hare's. She went into Hare's stable ; the door was left open, and she 
being drunk, and falling asleep among some straw. Hare and Burke 
murdered her the same way as they did the others, and kept the body 
all night in the stable, and took her to Dr. Knox's next day. She 
had but one tooth in her mouth, and that was a very large one in 
{iront. - 

_ A young woman, a daughter of Mrs. Haldane, of the .name of 
Pc^y Haldane, was drunk, and sleeping in Broggan's house, waa 
murdered by Burke himself, in the forenoon. Hare had no hand in 
it. She was taken to Dr. Knox's in the afternoon in a tea-box, and* 
£8 got for her. She ^vas so drunk at the time that he thinks she was 
not sensible of her death, as she made no resistance whatever. She 
and her mother wem both lodgers of Hare's, and they wiare both of 

/ 
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took hiin to the CoUegeilnt ; ihey saw. a maa tbeie, juiA aaiked lor 
Dr. Monro, or any of his men ; the man asked what they wanted, or 
had they a subject; they said they had. He then ordered then to 
call at 10, Dr. Knox's, in Surgeon Square, and he would take it 
fsmn them, which they did. They got £7 : 10s. for him. That ysm 
the only subject they sold that they did not murder ; and getting that 
,h%h fNrioe made them try the murdering for subjects* 

Burke is thirty-six years of age, was bom in the parish of Orrey^ 
oonnty Tyrone ; served seven years in the army, most of that time aa 
an officer's servant in the Donc^gal militia ; he was married at RaUinha, 
in the county of .Mayo, when in the army, but left his wife and two 
diildren in- Ireland. She would not come to Scotland with him. He 
has often wrote to her, but got no answer ; he came to Scotland ta 
work at tiie Union Cimal, and wrought there while it lasted; he re- 
sided for about two years in Peebles, and worked as a labourer. He 
wrought as weaver for eighteen months, and as a baker for five months ; 
he ieamed to mend shoes, as a cobbler, with a man he lodged with ia 
Leith ; and he has lived with Helen M'Dougal about ten years, until 
he and she were confined in the Calton Jail, on the chai^ of mur- 
dering the woman of the name of Docherty or Campbell, and both 
were< tried before the High Court of Justiciary in December last. 
Helen M'Dougal'a charge was found not proven, and Burke fiMud 
guilty, and sentenced to suffer, death on the 28th January. 
r DeoUres, that Hare's servant girl could give information respecting 
the mBrden done in Hare's house, if she likes. She came to him a^ 
.Whitsunday last^ went to harvest, and returned back to him when 
the harvest was over. She remained until he was confined along with 
his wife in. the Calton JaiL She then sold twenty^-one of his swine far 
£3, and absoonded. She was gathering potatoes in a field that day Daft 
Jamie was murdered ; she saw his clc&es in the house when she came 
home at night. Her name is Elizabeth M'Guier or Mair. * Their 
wivea saw that, people came into their houses at night, and went ts 
bed as lodgers, but did not see them in the morning, nor did th^ make 
any mqiuries after them. They, certainly knew what became of then^ 
although Burke, and Hare pretended to the contrary. Hare's wife 
often helped Burke and Hare to pack the murdered bodies into the 
boxes. Hblen M'Douoai* nevsa did, nob saw tbbk i>onb ; 
Burks nevbb dubst let hbb know ; he used to smuggle and 
drink, and get better victuals unknown to her ; he told her he bought 
dead bodies, and sold them to doctors, and that was. the wi^ they got 
the name of lesurrection-men. 

" Buri deaclart thai docler Knox never incoureged him, miker 
taught or incoregd him to murder any person, nether^ any ^ hit 
asiktents, thai worthy gentleman Mr. Fergeson mas the only man that 
tver mentioned any thing about the bodied. He inquired where we got 
that yong woman Paierson. 

(Sined) " William Burk, prisoner.^ 

Condemned Cell, January 21, 1819. 



* She is a native of Ireland, as we are well informed. 

? Wbile Burke was in the Ixick-up-house, the evening before Kit execationi 
)ie signed a paper, in which he says, \^ Tha diymnent, or narrative^ vriiich lagoai 
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EXECUTION OF BURKE. " 

Sliortly ftfter mid-day of Tuesday the S7th January^ preparatioiia 
eominenced at the place of execution. Strong poles were fixed in the 
^reet, to support the chain by which the crowd was kept at due dis- 
tance^ and on this occasion the space enclosed was considerably larger 
than usual. By half-past ten o'clock at night, the frame of the ^^ 
bet was brought to the spot ; and, as the night was very wet, there 
Was no time lost by the workmen, and by 12 o'clock^ the whole pie* 
parations in this department wer^ completed. So exceedingly anxious 
were all ranks, that in utter disregard of the ** pelting of the pitiless 
storm,*' the operatives were constantly surrounded by a great asaem- 
.blage. When their labours were finished, the crowd ^evinced ikeir 
abhorrence of the monster Burke, and all concerned in the West Pari 
murders, by three tremendous cheers. 

About four o'clock on Tuesday morning, he was taken in a ooadi 
from the jail on the Calton Hill to the Lock-up, a prison immediately 
adjacexlt to the place of execution. 

At a very early hour on Wednesday morning, cdthough, the rain 
fell in' torrents, the people began to assemble ; and bv eight o'clock, 
one of the densest crowds had collected ever witnessed on the stieeta 
of Edinburgh — certainly there were not fewer than from 20,000 to 
25,000 spectators. Every window and house-top from which a 
glimpse of the criminal could be obtained was occupied. For some 
days previous, great interest had been used to obtain windows com- 
manding a full view of the scaffold,— the «08t varying according to the 
local position^ from five to twenty shillings. Crowds of people con- 
iinued to arrive, not only from all parts of the city, but from all the 
neighbouring towns. The scene at this time was deeply impressive. 
No person could without emotion survey such a vast assemblage, so 
closely wedged together, gazing on the fatal apparatus, and waiting 
ill anxious and solemn silence the arrival of the worst of murderers. 
' Bniice slept soundly a great part of Tuesday night, and when he 
awoke, expressed some anxiety to have his irons struck off/ which was 
done about half-past five o'clock. When holding up his leg, and when 
the fetters fell off, he said, ** So may all my earthly chains fidl !" At 
a previous part of the morning, he held up his hand^ and with much 
apparent earnestness, said, '' Oh that the hour was come which shall 
separate me from this world !" About half-past six o'clock, the two 
CathoKc clergymen (the Bev. Messrs. Beid and Stewart) entered the 
Lock-up-House, and the former immediately waited upon the criminal 
In his cell. At seven o'clock, he walked into the keeper's room, with 
a firm step, followed by Mr. Beid^ and took his seat in an arm-chair 



for — — Ewart, was correct, eo far as I bad time to ezamine it ; Imt it 
giv^ fiiider the ezpk'ess stipulation that it should not be published for three 
months after my decease. I authorize -^— .~-. to insist upon the delivery of 
the pftper above alluded to from the Courant office, or any other person in whose 
possenion it 9iay be ; and, at same time, I desire BaiUe Small to be present when 
the papers are demanded and got up, and that they may be taken to the Sheriff's 
Office, and compared with my declaration made before the sheriff, which is the 
only fun statement that can be relied on.*'— And this is witnessed by Bailie 
Small; Mr. Porteoos, and Mr. Jaahts Bdm. V 
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by the side of the fire. It was remarked^ howeyer, that twice m 
thrice he sighed heavily. At this time two of the magistrates were 
present, and were shoitly after joined by the Rev. Messrs. Manhall 
and Porteous. The criminal and his spiritual assistants of the Catholic 
persuasion had, in the meantime, commenced their devotions, Burke 
apparently taking a fervent interest in these solemn preparations for 
his end. In the course of the religious exercise, the priest endeavoured 
to comfort his mind, and exhorted him to " confide in the mercv of 
God.'' This expression appeared to touch some peculiar chora of 
sympathy in the prisoner's breast, and drew from him a deep sigh, 
which seemed to bespeak some sudden and indescribable, though mo- 
mentary, distraction of mind. In retiring to another apartment, he 
was accidentally met by the executioner, who stopt him rather un- 
ceremoniously, upon which he said, *' 1 am not just ready for yon yet*' 
H'e was, however, followed by Williams^ and returned shortly after- 
wards with his arms pinioned, but without any change in his demeanour. 
While the executioner was discharging this part of his duty^ Burke 
made no rc'mark, except to tell him that his handkerchief was tied 
behind. He Wit then offered a glass of wine, which he accepted, and 
drank " Farewell to all my friends /" and then entered into conver- 
sation for a few minutes with Mr. Marshall and Mr. Porteous. The 
magistrates. Bailies Crichton and Small, now appeared in their robe^ 
with their rods of oifice, and the criminal took the opportunity, before 
he went forth to meet his doom, of expressing his gratitude to the 
magistrates, particularly to Bailie Small, for the kindness he had tXr 
perienoed from him, as well as from all the public authorities. He 
also made similar acknowledgments to Mr. Hose, the governor, Mr. 
Fisher, the deputy, and Mr. and Mrs. Christie, who have the diarge 
of the Lock-up-house. 

At eight o'clock, the procession left the Lock-up-house, and Burke 
^valked to the scaffold with a firm step, but leaning on the arm of Mr. 
Reid. As soon as the officers by whom the culprit was preceded 
made their appearance at the head of Libberton's Wynd, wie loud and 
timuUaneout ghoul was given by the crowd. When he mounted the 
stair, it was with a step as if he were anxious to bring the tragedy to ' 
a coDclusion ; and having heard the shouts of the multitude, his 
presence of mind seemed to be disturbed a good deal, and he appeared 
to require' more support than when he was walking from the Lock- 
up-house. When he was fsurly upon the scaffold, loud and universal 
sfacNits and yells of execration burst ftom the spectators, and he cast a 
look of fierce and even desperate defiance at the multitude. He kneh 
immediately, and was engaged for a few minutes in his devotions, 
assbted by one of the Catholic priests. Mr. Marshall concluded the 
religious exercises by a short prayer. At the time When the culprit 
was observed to kneel, which he did with his back to the crowd, the 
shouts were repeated, with cries, to the persons on the scafibld, of 
•* Stand out of the way !" " Turn him round !" &c. Signals were 
made to the crowd by the magistrates to intimate that Burke was 
engaged in his devotions ; but these were totally disregarded, and 
the clamours continued. Besides theories above noticed, shouts were 
heard of *' Hare ! Hare ! bring out Hare !" " Hang Knox !" " He's 
a noxious morsel V When Burke rose from his knees, he lifted s 
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silk handkerchief apon which he had knelt, and put it with much 
care into his pocket; be then gave one single glance up to the 
gallows. 

At ten minutes past eight, Burke took his place on the drop. 
While the executioner was adjusting the rope, one of the priests said 
to him, " Now say your creed ; and when you come to the words 
' Lord Jesus Christ,' give the signal, and die with his blessed name 
in your mouth." During all this time shouts were heard of, '' Burke 
him !" " Give him no rope !" " Do the same for Hare !" " Weigh 
them together!" " Wash bhodfrom the landT &c. When the exe- 
cutioner was about to unloose his handkerchief, in order to adjust the 
rope, Burke said to him, " The knot's behind;" which were the only 
words he uttered on the scaffold Precisely at a quarter post eight,, 
Burke gave the signal, and amidst the most tremendous sbuuts^ died 
almost without a struggle. 

On the body being cut down, about five minutes before nine o'clock, 
another shout was sent forth by the multitude. There was evidently 
a great desire to get hold of the dead body, and the people were ohly 
restrained by the numerous body of police, aided by tlie strong bar- 
riers. A scramble took place among the assistants under the scaffold 
^or portions of the rope, and knives and scissors were actively at work. 
£ven a handful of shavings from the coffin was pocketed as a relic* 
Not the slightest accident of any kind occurred. 

The body of Burke ^ was removed, during the night, to Dr. 
Monro's class-room, and on Thursday it was in part dissected. The 
brain was the portion of .the subject which was lectured upon ; 
it was described as unusually soft ; but peculiar softness is by no 
means uncommon in criminals who suffer the hist punishment of 
the law. The anxiety to see .the body was very great. A pro- 
digious crowd collected at an early hour in the forenoon, and be« 
sieged the class-room door, eager to gain admission. The regular 
students' were provided with tickets. It was with great difficulty, 
however, that these xpuld be made available, even with the assistance 
of the police* Those having been accommodated who were entitled 
to admission, others were then, admitted till the room w:u filled. 
The lecture began at one o'clock^ and is usually over by two, but from 
the nature of the subject it was necessarily protracted, and did not 
terminate till after three. . About half-past two o'clock, however, 
a body of young men, consisting chiefly of students, assembling in the 
area, and becoming clamorous for admission, which of course was quite 
impracticable, it was found necessary to send for a body of police to 
preserve order. But this proceeding had quite an opposite effect 
from thi^t intended. Indignant at the opposition they met with, con- 
ceiving themselves to have a preferable title to admission, and exas- 
perated at the display of force, the young men made several attempts, 
in which they had nearly succeeded, to overpower the police, and 
brol^ a good deal of glass in the windows on either side of the entrance 
to the anatomical theatre. The police were in fact compelled to use 
their batons ; and several hard blows were exchanged on both sides. 
The Lord Provost was present for some time, but was glad to retire 
with whole bones, amidst the senseless hootings of the obstreperous 
yotithi^ who lavished opprobrious epithets on the magistrates, particu« 
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cularly. on Bailie Small, the College . Bailie. This . difltnrbance J«ated 

froQi half- past two till nearly four o'clock, when an end was at once 
put to it by the good sense of professor Christison, who announced to 
the young men that he had arranged for their admission in parties of 
about fifty at a time> giving his own personal guarantee for their good 
conduct. This was received with loud cheers, and immediately the 
riotous disposition they had previously manifested, disappeared. 
Several of the more violent of the youths were taken into custody by 
the police, but were liberated on their parole by the magistrates. 
Several of the policemen, we regret to learn, were severely huft, as 
also were some of the students. On Friday, an order was given.to 
admit the public generally to view the body of Burke, and of course 
many thousands availed themselves of the opportunity thus afforded 
them. Indeed, so long as daylight lasted, a stream of persons con- 
tinued to flow through the College Square, who, as they arrived, were 
admitted by one stair to the • anatomical theatre, passed the table 
on which lay the body of the murderer, and made their exit by an- 
other stair. By these means no inconvenience was felt, except what 
was occasioned by the impatience of the crowd to get forward to the 
theatre. As if to preserve a uniformity in the disgusting details con- 
nected with this monster, it remains to be recorded that seven females 
pressed in among the rest of the crowd to view the corpse. They were 
roughly handled, and had their clothes torn by the male spectators. 



PHRENOLOGICAL DEVELOPMENT OF BURKE. 

MBASUBEUENT. 

Indies. 

Circumference of the head - - ' 22.1 ' 

From the occipital spine to lower Individuality - '7-7 

From the ear to lower Individuality - 5. 

From ditto to the centre of PhiloprogenitiTeness - '48 

From ditto to Firmness - - 5.4 

From ditto to Benevolence - - 5.7 

From ditto to Veneration - - 5.5 

From ditto to Conscientiousness - - 5. 

From Destructiveness to Destmctiveness - 6.125 

From Cautiousness to Cautiousness - - ' 5.3 

From Ideality to Ideality - - 4.0 

From Acquisitiveness to Acquisitiveness - 5.8 

From Secretiveness to Secretiveness - - 5.7 

From Combativeness to Combativeness - - 5.5 

DEVKLOFMBNT. 

Amativeness, very large. Philoprogenitivenesa, fall. Ooncentn- 
tiveness, deficient. Adhesiveness, full, Combativeness, large. De- 
structiveness, very large. Constructiveness, moderate. Acquisitive- 
ness, large. Secretiveness, large. Self-esteem, ratfaier large. Lore 
of Approbation, rather large. Cautiousness, rather lat^e. Benevo- 
lence, large. Veneration, large. Hope, small. Ideality, smaO. Coa- 
scientiousness, rather large Firmness, large. Individuality, upper, 
moderate. Do. lower^ full. Form, full. Sise> da We^it,^ 
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Coloar/do. liocality,' do. Qrder^ do. Time^ deiicietit. Nmubtfr, 
falL Tunej moderate. Language, fiilL Comparison, full. Causa- 
lity, rather large. Wit, deficient. Imitation, fnU. 

' JSPh^ above report, it may be necessary to observe, was taken a few 
lioui^B after the execution. In consequence of the body having been 
thrown on its back, the integuments, not only at the back of the head 
•and neck, but at the posterior latenJ parts of the head, were at the 
time extremely congested ; for in all cases of death by hanging, the 
hlood remaining uncoagulated, invariably gravitates to those parts 
which are in the most depending position. Hence, there was a dis- 
tension in this case over many of the most important organs whidi 
gave, for example, Amaiiveness, Cambaiiveness, Desiruciivenest, Sfc^ 
an appearance of size which never ' existed during life, and, on the 
other hand, made many of the moral and intellectual organs seem in 
contrast rdatively less than they would otherwise have appeared. In 
this state, a cast of the head was taken by Mr. Joseph ; but although 
ibr phrenological purposes it may do very well, yet no measurement, 
'either from tiie head ititelf in that condition, or a cast taken from it, 
can afford us any fair criterion of the development of the brain itself. 
'We know that this objection applies to the busts of all the murderers 
which adorn the chief pillars oip the phrenological system ; and in no 
case is it more obvious than in the present. 

Our able professor, Dr. Monro, gave a demonstration of the brain 
to a crowded audience on Thursday morning ; aiid we have, from the 
best authority, been given to understand, it presented nothing untisual 
in its appearance. We have heard it asserted that the latml lobes 
were enormously developed, but having made inquiry on this subject, 
we do not find they were more developed than is usoaL As no mea^ 
siirement of the brain itself was taken, all reports on this subject mmt 
be unsati^ctory ; nor could the evidence of any eye-witness in such a 
matter prove suificient to be admitted as proof either in fiftvour of or 
against phrenology. 

The question which naturally arises is, whether the above develop- 
ments correspond with the character of Burke ? It is not oar inten« 
tion to enter into any controversy on this subject ; yet we cannot help 
•remarking, that it may be interpreted, like all developments of a simi- 
lar kind, either favourably or unfavourably for phrenology, as the in^ 
genuity or prejudices of any individual may influence him. We 
have the moral organs more developed certainly than they ought to 
have been ; but to this it is replied, that Burke, under the benign in- 
fluence of these better faculties, lived upwards of thirty years, without 
committing any of those tremendous atrocities which have so paralysed 
the public mind. He is neither so deficient in benevolence nor con- 
-scientiousness as he ought to have been, phrenologically speaking, and 
these organs, which modified and gave respectability to his character 
for as many as thirty years, all of a sudden cease to exercise any in« 
fluence, and acquisitiveness and destructiveness, arising like two aich 
fiends on both sides, leave the state of inactivity in whidi they had ve« 
^posed for so long a period, and gain a most unaccountable control 
over the physical powers under which they had for so mauy years sue- 
cumbed* But^ is the size .jof the organ of^ dcstnwtivMieaB.ia Bnrke 

g 
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Iflffgor lluin it ih Ibtind in the geaenJity of heads P-^-and are Ids «]^A 
•nihtsOevdeoc^ and oonscientiousneaa less developed than usual ? 

ANOTHER ACCOUNT. 

Ph]«n61og7 is the only acienoe of mind which contains elements^d 

principles capable of accounting for suck a character as that before at; 

wid it; does so in a striking manner. We have seen a measumneot 

«iid development of the head of Burke, taken by an experienced pfar^ 

nologist from the living head ; also a very accurate cast of the head 

^th the hair shaven^ tsJcen by Mr. Joseph after the execution ; and 

•w^ have conversed with a medical gentleman who saw the bcain di»- 

iected. The head was rather above. than below the middle size. The 

middle lobe oi the brain, in which are situate the organs of destrao- 

iiveness, secretiveness, and acquisitiveness, was very large ; at destraft- 

tiveness, in particular, the skull presented a distinct swell, and tfat 

btoe was remarkably thin.* The cerebellum^ or organ of unativenesSk 

was large ; and Burke stated that, in some respects, his vuin was to 

be attributed to the abuses of this propensity, because it had led Iubi 

into habits which terminated in his greatest crimes. The oi^gans af 

a^^esteem and firmness w^re also largely developed. It is meotiooad 

in all the phrencJogioal' works, that self^'esteem and aoquisitrveness ate 

4fae grand elements of selfishness The anterior lobe, or tiiat in which 

the intellect is placed, althou^ small in pn^Mortion to the middle lobssi 

was iBtill fairly devekped, especially in the lower region^. which is con- 

nteted with the perceptive faculties. In accordahoe. with this h^ 

Burke displayed acuteness and readiness of understanding. He oauld 

««ad and i^itewith facility, aod his conversation. waa pertinent and 

xeady. The upper fart of the £>i^ead, connected with the reflectiag 

•organs* wis deficient. The organ of ideality, which gives xefineaMat 

ml elevation, waa exceedingly small ; that of wonder, which 

^ admiration, ia also deficient ; and the organ of wit is smalL 

' Here we find thia organs> which, when abused, lead to selfishnesi, 

cruelty, cunning, and determination, all large ; but we have still to 

4UM9onnt fisr the faculties which enabled him to act a better part in 

•early life. Accordingly, oombativeness is considerably inferior to d»> 

«trilctiveness in siae, and cmitiousness is laige. - These, acting in com- 

4Kinfition with great firmness and secretiveness, would give him coa»* 

•mand of temper ; and accordingly, it is mentioned that he was by no 

>m^ans of a quarrelsome disposition ; but when once roused into a paa- 

'Sion, he became altogether ungovernable — deaf to reason, and utterly 

reckless, he raged like a fury, and to tame him was no easy task ; thst 

.ia to say, when his large destructiveness was excited to sudi an extent 

that it brake through the restraints of his other faoilties, his passisn 

•was elevated into perfect madness. Farther, looking at the oorooil 

imrfaoe of the brain — ^the seat of the moral sentiments — we find it aar- 

*row in the anterior portion, but tolerably well elevated ; that is tossy, 

•Ite oipm of benevolence, although not at all equal in aiae to the t^gsm 



* This, as our readers will perceive, is the report which is contradicted, on tltf 
Idj^est authority, in the preceding account. The thinness of the bone a]hid«d 
to, we are also informed,^ was not peculiar to the skull of Burke, for it is fouai 
In thai part to be atiaaaaiad in aliMt avery MeqU. ' 
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of the animal propenaitiea before meBtione^, is £utij idevelpped. Ve- 
neration and hope are also full ; while conscientiousness is, in phreno- 
lo^cal language, '* rather fhU/' or, in common speech, not remarkably 
deficient. Love of approbation also is full. In these Acuities we find 
the elements of the morah'ty which he manifested in the early part of 
his life ; and also an explanation of the fiict, remarked by all who saw 
him, that he possessed a mildness of aspecti and suavity of manner^ 
which seemed in inexplicable contradiction with his eold-blooded fiero* 
city. If there had been no kindness at all in Burke's nature^ this ex/^ 
pression would have been an effect without a cause. 

The organ of Imitation is well developed ; and it is mentioned ia 
the phrenological works, that Secretiveness (which in him is likewise 
large), in combination with Imitation, pred^ces the power of acting, 
or simulation. It is curious to observe, that Burke possessed this tii*> 
lent to a considerable extent. He stated, that he was fond of tl^e 
theatre, and occasionally represented again the acting which he had 
seen. He also, and not Hare, was the decotfer, who^ by pretended 
kindness, fawning, and flattery, or hyacting the semblance of a friend^ 
inveigled the victims into the den. This quality enabled him also to 
act a part m his interviews with the various individuals who visited 
him in jail. He showed 9on8iderable tac^ in adapting himself to the 
person who addressed him ; and from the same cause it was sometimes 
difficult to discover when he was serious and when only feigning. His 
grekt ^elf-Esteem, Firmness, CSaatioiisneas, and Secretiveness^ piro« 
duced that self-commaad, and unshaken oompoBurey which never ftr* 
so€k him during his trial and ezeetftion. 

One of the m«Mt striking tests of the degr^ in which tiie iMil 
sentiments are possessed by a criminal, is the impression whicsh las 
crimes make upon his own conscience when the deeds have been com- 
mitted. In John Bellingham, who mnrdered Mr Pereeral, the 4Kgm, 
of Destructiveness is very large, while that ef Benevolence is exeeed- 
ingly deficient ; and Bellingham could never be bronght to 'peroeive 
the cruelty and atrocity of the murder. Burke, in whom Benevolence 
is better developed, stated, that " for a long time after he had nmr- 
dered his first victim, he found it utterly impossible to banish for a. 
single hour the recollection ef the fatal struggle — the screams of dis- 
tress and despair — the agonizing groans — and all the realities -of tbe 
dreadful deed. At night, the bloody tragedy, accompanied by fidght- 
fiil visions of supernatural beings, tormented him in his dreams. Per 
a long time he shuddered at the thought of being -alone in the davkj 
and during the night he kept a light constantly burning by his bed- 
side. " Even to the last, he could not entirely overcome the repug- 
nance of his moral nature to murder, but mentioned that he found it 
necessary to deaden his sensibilities with whisky, Jeaving only so great 
a glimmering of sense as. to be conscious ef what he was doing. He 
positively asserted^ that he could not have committed murder when 
perfectly sober. 

Burke was considerably muscular, and in the cast with the hair 
S|haven, taken after death, the measurement of destructiveness is two- 
ei^'litlis of an inch larger than tbe measurement taken during lif^. 
which niiuit be abated in the -estimate of the organ. 
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We are liappy to have it in our power to givoy in addition to the above, 
the following report of the measurement of the atrocious Hare. It 
was taken the nieht before his aoqaittal firom prison, and it% aoooni^ 
maj. be confidently relied on. 

MEASUREMENT. IndiM. 

From the occipital Spine to lower Individuality 7*17-^^ 

From the Ear to lower Individualify - 4.8 * 

From ditto to the occipital lupine • 4.3 

From ditto to Philoprc^nitiveneas .. - 5. 

From ditto to Firmness - - 5.7 

From ditto to Benevolence • 5.4 

From ditto to Causality - - 5. 

From ditto to Comparison - - 5.4 

Destructiveness to Destructiveness - 5.1d-20ths. 

Secretiveneas to Secretiveness - 5.8 

Acquisitiveness to Acquisitiveness - 5.11-20th8. 

Combativeness to Combativeness - 5.7 

Ear to Conscientiousness - - 4.5 

Ideality to Ideality - - 5.4 

BBYBLOPMEHT. 

The organ of destructiveness is large in Hare, but certainly rather 
bdow than above the average size. The organ of acquisitiveness is 
also large, but its true devdopment cannot be ascertained in conse- 
quence of the si^e' of the temporal muscle, under which it lies. 
Secretiveness is large. Benevolence is well developed, in proportion 
to the size and figure of the head. Conscientiousness is fulL Can- 
tiousness is large. Combativeness is large. Ideality is very large. 
Causality is large. Wit is full. 

The phrenologists and antiphrenologists draw very different dedoc^ 
tions from the development of both of these murderers. 

The antiphrenologists argue that destructiveness in Burke being 
rather below than above the average size, and benevolence decidedly 
laige. — ^his character is at variance with these indications. The 
phrendogists reply, that destructiveness is certainly large, and as to 
nis benevolence, he was until within the last few yeara resdly a bene- 
volent man. 

The antiphrenologists aver that Hare's destructiveness is not lo 
large a^ diey would a priori have anticipated, s^ his inteUectnal 
organs, causality, wit, and ideality, are so well , developed as to be 
totally at variance with his acknowledged character. The phrenolo- 
gists replj^, that the coronal surfiuse of the head is low and flat, and 
ihe anterior lobes of the brain very small ; to which it ia again re-^. 
joined, that this fiat shape of head is very common, and it is impossihle. 
to ascertain by extemai inspection what ia the proportional (tevekp- 
ment of the cerebral lobes. 

The antiphrenologists state that the oigan of benevolence ia ia Hard 
well developed, which the phrenologists deny, referring to its distaaoa 
from the ear, which is not so great m this instance as ia Bozke; to 
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wliidi is letorted^ thattiiiB head is broader^ and it makes np in c^fan- 
mm what ii wants in length. 

Urift^^ntion and s^cretivieness of both are large, to which Uie anti- 
phrenohsgist replies, that these faculties did not predominate 90 mnch 
asls'ceninionly believed in either of their characters. 

Such are maujr of the arguments that have come within our own 
hearing, and we leave our readers to draw their own conclusions. 

Mr. Combe's report will appear, we presume, in the Phrenological 
Jonmal, and the professed antiphrenologists of this city have not yet 
jgiven theirs to the public. 

HARE IN DUMFRIES ! 

(Abridged from the *' Dumfries Courier") 

At a little past eight on Thursday night. Hare was released from 
the Calton-hill Jail, and after being muffled in an old camlet cloak, 
was conveyed by the head turnkey to Newington, where the two 
waited till the mail came up. He got safely seated on the top of the 
mail, and the tall man who came to see him off, exclaimed, when the 
guard said '^ all's right," '' Good bye, Mr. Black, and I wish you 
well home !" At Noblehouse, when the inside passengers alighted 
and went into the Inn, Hare followed their example. At first, how- 
ever, he sat down near the door, behind backs, with his hat on, and 
his doak closely muffled about him. But this backwardness was 
ascribed to his modesty^ and one of the passengers, by way of 
encouraging him, asked if he was not perishing with cold. Hare 
replied in Uie affirmative, and then moving forward, took of his hat, 
and coDunenced toasting his paws at the fire — a piece of indiscretion 
that can only be accounted for by his imbecility of character. And 
little indeed was the wretch aware that Mr. Sandford, advocate, one 
of the counsel employed against him in the prosecution at the instance 
of Baft Jamie's relations, was then standing almost at his elbow. 
When the guard blew his horn, the associate of Burke managed to be 
first at the coach-door, and as there happened to be one vacant seat, 
was allowed to go inside. But Mr. S., on coming forward, im- 
mediately discovered what had taken place, and though something 
was saia abont the coldness of the night, determinedly exclaimed . 
" Take that fellow out." Again, therefore, he was transferred to the 
top, and then Mr. S., to explain perhaps his seeming harshness, 
revealed to his fellow-travellers a secret which we devoutly wish he 
had kept. When the coach arrived in Dumfries, the news flew like 
wild-fire in every direction. We have already spoken of the crowd 
that had assembled shortly after eight o'clock, and by ten it had be- 
come perfectly overwhelming. The numbers of the people are esti- 
miated at 8000. It was known that Hare was bound to Portpatrick ; 
and in the interiin of more than fonr hours, that elapses between the 
arrival of the Edinbui^gh, and departure of the Galloway or Port- 
patrick mail, hundreds, if not thousands, were admitted to see him. 
It was deemed impowible to drive the mail along the High Street, 
when the time for her departure arrived, if Hare were either out or 
inside, with safety to any person connected with it. When it became 
generally known that Hare hod not piNiceeded by the maU, group 
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after groop eontiiimd to visit the monster^t dea. Bj tlioM miicwini 
visitors, he was forced to sit or stand in all positions ; md'omi, aad 
iifsensate, and apftthetic as he sedms^ he was. occBsionaUr sdmost 
fBghtened out of his wits. Ahuse of every kind was pfentiMly' 
heaped on him. On one oceafliion he Was menaced hy a mere boy, 
while others urged him on and todlc his part, and at this time he became 
so much irritated, that he told them *' to come on and give him Mt 
play." A second time, when pressed be]rond v/hat he coold bear, he 
tbok up his bundle and walked to the door, determined, as he ssnl, 
to let the mob " tak' their will o' him." In tliis effort he tras dieckid 
by a medical man. 

During the wh6le forenoon, Mr. Fraser, the landlord, was apprehen- 
sive for the safety of his premises, and naturally anziocis to eject the 
culprit who had rendered them so obnoxious. In fact, the whjiJe 
town was so completely convulsed, that it was impossible to tell what 
'^ould happen next ; and in these circumstances, and after due de^ 
liberation on the part of our magistrates, who had a very onerous duty 
to perform, an expedient was hit on, and successfully executed, though 
the chances seemed ten to one against it. — Betwixt two and three 
o'clock, a chaise and pair were brought to the door of the Eang^s Anns 
Inn, a trunk buckled on, and a great fuss made ; and while these 
means were employed as a decoy duck, another chaise was got ready 
almost at the bottom of the back entry, and completely excluded froni 
the view of the mob, if y^e except a posse of idle boys. ' The next 
step was to direct Hare to clamber or rtrther jump out of the window 
of his prison, and crouch like a cat along the wall facing to the stilbles, 
80 as to escape observation. This part of his task was well executed ; 
and the moment he got to the bottom and jumped into the chaise, the 
doors were closed, and the postilion drove off. The mob had become 
suspicious that a manoeuvre of some kind was in the act of being ex- 
ecuted, and hurried off in pursuit. At every little interval the 
ehaise-driver was intercepted and threatened ; and though Hare en- 
deavoured to keep up the near pannel, and also cowered down to he 
out of harm's way, three stones were thrown at, and entered the chaise. 
The jailor had previously received his clew, and though a strong chain 
was placed behind the door, an opening was left to admit the fugitive ; 
and into this gulf he leapt, hop-step-and-jump— a thousand times more 
happy to get into prison than the majority of criminals are tO get oat 
of it ! His escape enraged the mob greatly, and the scene of action * 
must now be shifted from the King's Arms Inn to the neighbourhood 
of the jail. As their numbers increased, they laid regular siege to 
this place of safety, preventing all ingress or egress, excepting at 
considerable personal risk. From four to eight o'clock, nothing htit 
clamour and rioting were heard ; and at nightfall they smashed ai^ et- 
tinguished the nearest gas lamps, for reasons that may be easily enough 
conceived. Though the mriitia staff and police exerted themselves 
to the utmost, their niimberu were inadequate to preserve propt^ 
order ; and it was not till near eight o'clock, when a hundred specisl 
constables were sworn in, and appeared armed with batons on the 
spot, that the peace of the town was re-assured. Previous to this, 
nearly the whole front windows of the Court-house were smashed, as 
well as a few in an adjoining building. In spite of the noise occasicoei 
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I17 tbewUproar and ceaseless bum of human roioes, Aare was in bed 
and sound asleep. At one o'clock on Satardaj morning tiie mob had 
dispersed^ and Hare was roused, and ordered to prepare for his 
immediate departure. While putting on his clothes he trembled 
violently, and enquired eagerly for his cloak and bundle. But as these 
articles were not at hand, he was told that he must, just go without 
them, and thank his stars into the bargain that he had a pros])ect of 
escaping with whole bones. As the whole population of Galloway 
were in arms, and as the mail had been surrounded and searched on 
Friday at Crock etford toll-bar, and probably at every other stagie 
1)etwixt Dumfries and Portpatrick, he was recommended to take a 
different route, and being fairly put on the Annan road, he was left 
to his own reflections and resources. At three o'clock he was seen by 
a boy passing Dodbeck, and must have been beyond the Border by 
l)reak of day, though a. report was circulated on Saturday and Sunday, 
that he had been discovered .at Annan, and stoned to death. But 
this mistake was corrected yesterday (Monday) by the driver of the 
mail, who reported that he saw him at a quarter past five on Saturday 
evening, sitting beside two stone-breakers, on the public road, within 
half a mile of Carlisle. As the coach passed he neld down his head, 
but the driver recognised him notwithstanding, as well as a gentle- 
;cnan who was on the top of the mail. — Since writing the above, we 
have learnt that Hare was seen on Sunday morning last, about two 
miles beyond Carlisle. He seemed to be moving onwards, trusting to 
circumstances, and without any fixed purpose, if we except the "ivretched 
one of prolonging, as long as possible, his miserable life. 

(From the " Glasgow Chronicle " of Tuesday.) 

The celebrated Mrs. Hare was this afternoon rescued from the hands 
of an infuriated populace by the Calton Police, and for protection is 
confined in one of the cells. She had left Edinburgh jail a fortnight 
ago, with her infant child, and has since been wandering the country 
incog. She states, that she has lodged in this neighbourhood four 
nights, with her infunt and '* her bit duds," without those with whom 
she lodged knowing who she was, and she was in hopes of quitting 
this vicinity without detection. For this purpose, she remained in 
her lodgings all day, but occasionally, early in the morning or at twi- 
light, she ventured the length of the Broomielaw, in hopes of finding 
a vessel ready to sail to Ireland ; but she has hitherto been disappoint- 
ed. She went out this morning on the same object, and when return- 
ing, a woman, who she says was drunk, recognised her in Clyde Street, 
and repeatedly shouted, " Hare's wife ; Burke her ! " and threw a 
large stone at her. A crowd soon gathered, who heaped every indig- 
nity upon her ; and Vith her infant child, she was pursued into Cal- 
ton, where she was experiencing very rough treatment, when she was 
rescued by the police. She occasionally burst into tears while deplor- 
ing her unhappy situation, which she ascribed to Hare's utter profli- 
gacy, and said all she wished was to get across the channel, and end 
her days in some remote spot in her own country, in retirement and 
penitence. The authorities, before releasing her, will probably make 
enangements for procuring her a passage to'Ireland. An immenae 
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crowd snnoimded die Calton Police Office this niikamom, in eipech 
tation of seeing the taHaaippf woman depart. 

(From the " Edinburgh Evening Courani " qf Saturday, Feb. 14 J 

Hare's wife was sent down from Glasgow to Greenock^ for the pur- 
pose of taking passage to Derry in the steam-boat for that port^ which 
18 at no great distance from her native place. In consequence^ how- 
ever, of the want of a bundle of clothes> which she could not get 
away with her^ from being intercepted by the crowd, she was detained 
till Thursday, 12th February, about two o'clock, when she sailed in 
the Fingal for Belfast. While in Greenock, the police took her under 
their guardianship, and it was to but a few that she was known to 
have been in town till after her departure. 

Popular Tumult — On Thursday, a number of people who had 
assembled about the Calton, were observed to come up Leith 
Street and pass along both the Bridges, southward, bearing an effigy 
of a certain Doctor, who has been rendered very obnoxious to the 
public by recent events. The figure was pretty well decked out in a 
suit of good clothes, and the face and head bore a tolerable xesem* 
blance to the person intended to be represented. On the back was 
a label bearing the words " Knox, the associate of the in&moua Hare." 
In passing along the South Bridge a policeman, a resolute fellowy 
attempted singly to stem the torrent and pull the figure from those 
carrpng it, but failed, receiving some severe blows for his boldness* 
The crowd, which increased rapidly, proceeded onward to Newingtoa« 
where the figure was suspended by the neck from a tree, fire being 
also put to it, but which soon went out. The figure was then torn 
to pieces amidst the loud huzzas of thousands. Up to this period no 
actual violence had been committed, but the appearance of the crowd 
was very threatening, the whole flower-plot and railiujo: in front of the 
Doctor's house being literally packed with people, who were shouting 
in a wrathful manner — blending the names of the West Port, mur- 
derers with that of the medical gentleman so often alluded to, as con- 
nected with these horrid transactions. Captain Steward, the Superin- 
tendent of the Police, and a superior officer of ano^er depaitment 
of the establishment^ having out-run the main body of watchmen, 
and having got admission to the house from the rear, made a detennined 
charge from the front door upon the crowd, who instantly retreated to 
the road and commenced throwing atones, whereby Mr. Stewart and the 
Other gentleman were considerably injured; but no farther rioting then 
took place, and no property was destroyed beyond b, pane or two of glass 
broken. This mob, which may be said to have consisted principally 
of boys and young lads, among whom eight or ten bakers seemed^e 
most active, quietly dispersed, but re-assembled in different parts (d 
the city. A crowd, mostly boys, assembled in Prince'a Street, andy 
armed with sticks, paraded the High Street, but did no mischief^ 
having encountered a body of the police at the Tron Church, by whom 
they were dispersed. Another mob collected in the Wtfst Port, came 
down the Grassmaiket and Cowgate, and went up the Ho^se Wynd» 
breaking a number of panes of ghss in the windows on the weat and 
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mdA' sides of' the Cell^ge. A third cxowd hfld eoUected abo^t the 
Cowgste, where sereral of the most active were apprehended. BfLt> 
notwithstanding all the efforts of the police^ the mob again attacked 
the. house of Dr. Knolc about seven o'clock, when a great number of 
windows were broken, both in his house and those adjoining. An 
attempt was also made on Surgeon Square, but a party of police, under 
the direction of Mr. Kerr, completely repelled the attack. Upon the 
whole, the police never appeared more vigilant or more successful in 
preserving the peace. They apprehended about twenty of the most 
active, who are to be brought before the sitting magistrate to-day. 

From the " Edinburgh Weekly Chronicle" 

Since the grand spectacle of the execution of Dr. Knox in effigy 
was exhibited, about twenty-three of those concerned in it have been 
fined in sums of from 58. to 40s. We understand t^iat all these 
have been defraved out of a stock purse previously collected. Some 
of the rioters haa large quantities of gunpowder upon them. Another 
avio da fe is meditated ; on which occasion, the cavalcade will move 
in the direction of Portobello, where, it is supposed, the Doctor bur- 
rows at night. As we said before, the present agitation of public feel" 
ikg mil never subside until the city be relieved of this man's presence, or 
until his innocence be manifested. In justicb to himself, if rb ib 

IKNOGBNT^^IN JUSTICB TOTHB PUBLIC, IF BE 18 OUILTT, — ^BE OUOBT 

TO BB FUT UPON HIS TRIAL. The police havo a duty to perform, and it 
git«8 US pleasure to learn that they discharge it with promptitude; 
but the feelings of nature, when outraged as they have been in an 
immeasurable degree, will soar superior to all technicalities. It 
scarcely ever was known that a populace ventured upon acts of wild 
and irregular justice^ when there was not extreme official apathy. 

From the *' Edinburgh Evening Courant" of Sat. lith Feb. 1839. 

HjiBs.^^We understand th*t an investigation is now going on in 
tins city, relative to a murder committed some time since in Shields, 
in a manner, it is supposed, similar to the West Port murders; and 
tbe object of the inquiry is said to be to ascertain whether Hare or 
Borke were in Edinburgh at the time the crime was committed. A 
story has been in circulation, but which we have not be^t able to trace 
to an authentic sourdie, that Hare had been apprehended in Newcastle 
on the above charge. It is possible he may have reached Newcastle 
and been taken into cnsfody ; but from his being in the vkdnity of 
Carlisie so late as Tuesday last, it is pobable the report is withoitt 
foundation. . 

' The Edinbmtgh Murders. — Some of our contemporaries affiect to be 
shocked at the shouts of disgust and horror against the miscreant 
Burke whidi broke from the excited populace of, Edinburgh while 
witnessing the legal retribution for his crimes. We are more shocked 
at that sickly and sickening pretence to fine feeling by these news« 

papers. The exeUmations of the Scoich were HtuUUions of '^ 

h 
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a$id Maziest resentment against ike perpetrator cf cruelties mnheard^.: 
we honour them«for it ; they proved theiD8elves<to.be*uii8ophiaticated 
men. — Times. 

The extraordinary' sensation created by Burke's atrocities caused a 
display' of feeling on the part of the populace while the last dreadful 
ceremonies were in progress^ similar to tbat witnessed in England 
when the wretched Jonathan Wild, and when the cruel Brownriggs 
suffered at Tyburn. In that awful hour, when the sword of justice 
is about to descend on the devoted sinner, it were to be wished that 
no clkmorous shouts of abhorrence, or of sympathy, should interrupt 
the parting prayer which would fit the crime -stained spirit for its 
passage ; but certainly, if any excuse can be offered for exulting orer 
the dying agonies of a victim, it is furnished by the extraordinary 
guilt of the sufferer ip the present CBS&.-^Sunday Times. 



JAMES GRAY'S ACCOUNT OP HIMSELF. 

'' I was bora on the Ist day of January 1783, in the Grassmarket of 
Edinburgh, — Cleaving me exactly forty-six years of age last New 
Year's Day* My father kept a public-house, the same now possessed 
by Mr. Porteous, victual-dealer ; and at present there are now resid- 
ing in Edinburgh several very respectable, people who were intimately 
acquainted with him. 

*' My brother, who had served his time with Messrs. William and 
Peter Cunningham, jewellers, having completed his apprenticeship, 
set up in company with a Mr. Sinclair on the North Brid^ To this 
brother I was sent to learn his trade. In the course of a short tipie 
my brother told my mother that if he had set up in some other town, 
be could have done much better, as his acquaintance were the meaus 
of.tofteii drawing him from his work, and signified bis intention of 
removing to Glasgow, which was immediately complied with, and 
wbitber I went with bim. However, before leaving Edinburgh, he 
bad contracted an intimacy with a Miss Scrymgeour, which was kept 
up by letter for, I think, half a 'year, when he set out for Edinbu^h 
on purpose to get married, leaving me in charge of the shop. We had 
at that time one journeyman : and the very day appointed to celebrate 
the nuptials, he was dressed in a winding-sheet. I was at this time 
but young, and quite unable to manage a shop. My father in a short 
time arrived in Glasgow, and brought me and every thing belonging 
to the shep to Edinburgh ; after which time I was sent to a Mr. Mac- 
kenzie, a jeweller, to learn the trade. He was bereaved of reason in 
a short time, and the shop shut. I then ^ enlisted in the E^n Fen<i 
cibles : in the course of two years joined the 7^d regiment, when I 
went abroad ; and for the course of seventeen years it was unknown 
to my parents where I was. My other brother, howerer, bad, at the 
eKpiration of that time> found me out, and wrote to me, informing me 
of the death of - my parents. On the Hth day of October, arrived, in 
fidmbavgb from Aberdeen. I saw Burke for the first time in my 
]ifb on the 24tb.October-^paited with him-on .tiie H%b Stro^.. \ 
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again WW- him m his^own boose on Sunday die 26t1i^ at which time I 
upat . invited to' remain at his house. Mrs. Burke went in company 
with my wife to Henry McDonald's, our former lodgings^ and paid 
nin,epence, which we were at that time due for lodgi^g, and remored 
dur small effects to Burke's house. Nothing transpired above common 
nntil Friday, when Burke brought in an old woman: my wife was at 
the time making some porridge for breakfast : he said. Give this woman 
her breakfast ; but she said she could take none before twelve o'clock, 
she being a Catholic, and the day being Friday. In the course of 
Gpnversation, Burke said he had discovered the old woman was 
a. Telation . of his mother's. I was present ^ the time; but as 
the conversation was sometimes in Irish^ I could not join in it 
excepting when they spoke English." 

. , CAs the remainder of this account already appears in. the evidence 
given on the trial, it is not necessary to quote farther,) 

(Signed) " Jambs Ghat." 



, ; ' Notes taken during a Conversation with James Gray* 

Helen Dougal (Burkes -Paramour), not M'Dougal, was bom at 
Middistone (near Falkirk), Gray's wife's name is Ann M'DoQgal, 
and she was bom at the same place. 

Burke was very kind in treating Gray and his wife, which Gray 
imputed to his wife being a town's-woman of Burke's wife, and Helen 
Dougal having had two children by Gray's wife's father ; but has now 
every reason to think that Burke had an intention of making Gray and 
his wife victims also. 

Almost every day, not less then ten or twelve bottles of liquor 
were brought into Burke's house, and when he was treating Gray with 
drink, Burke never used the common dram glass, but generally used, 
a strong ale glass, the contents of which he swallowed- as with 
avidity, and not content with what was brought into the house, he 
frequently went into Rymer's shop to drink. 

Burke never took Gray to M'Kenzie's but twice : the first titne 
Gray 'is wife and Helen Dougal were there, when they had half a mutch- 
kin of whisky. The second time only Gray, his wife, and Burke, were 
present : this was on the Saturday about two o'clock,' when the dead 
body was in the house, when Barke, instead of taking the spirits, took 
a glass of vinegar, which Gray had never seen him do before. 

Burke seemed ■ to be always flush of money, which Qm.j at first 
considered he might have made by his occupation in mending and 
selling old shoes, &c. ; but he never saw him do any thing in this way 
that could furnish him so plentifully : during the five days Gray 
remained in his house, he only mended one pair of shoes. 
. Never saw any strange man at Burke's during this time, except 
Hare ; but Mrs. Gray says she has seen Mr. Paterson's sister caUii|g. 
' When Gray and his wife discovered the dead body, Mrs. Lawrie's 
servant girl, with a child in her arms, was just going out of Burke's 
house, and they did not think it proper to give any alarm by calling 
her back. 
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On disooTering the body^ Gray went immediateljr to Mackentie's,^ 
and requested him to keep a few articles for him till the erening. 
Burke had also let him know that he could not sleep there that nighty ' 
but for what purpose he does not know^ except that it might be for 
the purpose of removing the body. 

Went back to Burke's ; found Dougal and his wife ; came out of 
the house, Dougal following Gray ; met in the street Hare and his 
wife; and the latter asked what was the matter — why they were making 
such a noise in the street ? and asked Gray to go to Mr. Spalding^s 
and take a dram, and settle the ihatter. While there> it came out 
from Mrs. Hare, that Burke's wife had told her that they had dls- 
oovered the dead body. Hare did not go into this house. 

Went from this house and carried away his child's clothes from 
Hare*s> and on leaving them at his present lodgings, he went imme- 
diately to the police, and gave information. 

About a fortnight after Burke was committed. Hare's servant giil 
came to Gray, and said that in consequence of her having been in 
Hare's employ, she was afraid she would not get into any service, and 
requested him to write to the sheriff in her favour, which he did, but 
without effect. She said to Gray that she oonld tell a great many 
things if she liked, but only mentioned one instance, and that wag of 
an old woman (Grannie, she called her^ if be remembers ri^ht^) 
being carried by Hare from his kitchen into the cellar, while in a 
state of intoxication^ but she never knew what became of her after- 
wards. She did not mention at what time this took place. The ser- 
vant's name is Betty Main. She was in the witness-room during 
the trials but was ^ot called on. 

On the afternoon of Friday, Hare's wife came into Burke's house 
and found the old woman Docherty sitting on the chair intoxicated, 
and gave her a glass of whisky, at two or three different times, and 
she refusing to take it, she poured it into her mouth and put her hand 
upon her mouth, to force her to swallow it. 

The wound the old woman (Docherty) received in her foot was 
from striking it against Mrs. Conway's fender, when she came in 
to light her pipe. This wound was the cause of Mrs. Conway's 
swearing to the identity of the dead body in the police-office ; she 
said if such a wound was found (describing the part)^ then 8h# eiHild 
positively swear to the body being Docherty 's. 

What excited Mrs. Gray's suspicions was Burke and Dougal's not 
allowing her to clean the house. Mrs. G. then thought they had 
stolen goods concealed among the straw ; and she said to Gray that 
she woul4 see to it. This put them on the search for the body^ when 
Broggan and Dougal went out. ' Now,' says Mrs. Gray, ' I will see 
the mystery.' 

Burke generally came home about ten, eleven, or twehoe o'clock §t 
nighty and alna%f$ accompanied by a policeman from off the sUUim ; 
and had also a hoiile of whisky to treat him with every nigkL Tke 
jpoliceman generally stopped a Jew minutes, and always took one or two 
glasses. O^i is hoped the proper authorities will investigate thla.) 

FINIS, ^y / *y 
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